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I. SETTING THE SCENE 
 

 

1. FIRST STAGE of judicial control, 

i.e. judicial control of Initial Detention acc. to Art. 15(2) RD 
 

Q1. The initial detention is ordered by:  

 

- An administrative authority. The TCN concerned has the right to take proceedings by 

means of which the lawfulness of detention is subject to a judicial review (AT, BE, 

BG, CZ, SI, SK) 

Detention or ‘accommodation’ in the Aliens Centre is provided by Article 76 and subsequent 

articles of the Aliens Act (abbreviated as ZTuj-2) (Off. Gazz. of the RS, no. 50/11, 57/11 - 

corr., 26/14). Even though Article 76 of the Aliens Act employs terms such as accommodation 

(slo. namestitev) and limitation of freedom of movement (slo. omejitev svobode gibanja), it is 

really a regime of detention that a TCN is subject to, as the Aliens Centre is a Police facility 

of a closed type. Obviously used as a smoke screen (see M. Grange. Smoke Screens: Is There 

a Correlation between Migration Euphemisms and The Language of Detention, Global 

Detention Project Working Paper No. 5, September 2013), relevant Slovenian legislation - not 

only the Aliens Act but also the International Protection Act - would like to avoid the negative 

connotation of deprivation of personal liberty (slo. omejitev osebne svobode). Decision of the 

Constitutional Court Up-21/11 of 10. October 2012 is instructive in this respect: “With regard 

to the intensity and manner of execution of the measure of restricting freedom of movement to 

the premises of the Aliens Centre (i.e. having to follow a schedule of daily activities, the 

mandatory wearing of clothing provided by the Centre, being under surveillance during all 

daily activities, the possibility to leave only with the special approval of the competent Centre 

inspector), such measure entails a restriction of the right to personal liberty determined in the 

first paragraph of Article 19 of the Constitution.” Several years before, from 2006 onwards - 

based on the Chamber judgment of the ECtHR in the case Saadi v. U.K. and based on 

particular circumstances of detention (taking into account the judgment of ECrtHR in the 

case of Amuur v. France) - some judges of the Administrative Court in their case-law 

consistently considered detention of asylum seekers as the deprivation of personal liberty and 

not as a mere limitation of freedom of movement. This approach was later on confirmed by 

the Constitutional Court in case Up-1116/09-22 from 3 March 2011. However, in a recent 

judgment the Supreme Court insists that detention of asylum seekers is considered to be a 

limitation of freedom of movement, because the International Protection Act in the respected 

legal provisions uses the expression “limitation of freedom of movement”. 

 

Detention of a TCN is ordered by the Police with ‘an accommodation decision’ (Article 76) or 

a ‘decision imposing a stay under strict police supervision’ (Article 77 of the Aliens Act). 

Firstly, the operative part of the decision together with an indication of a legal ground for 

detention is given orally and soon after a written and motivated decision is issued. In the 

decision, it is explained what were the legal and factual grounds for detention. On the 

initiative of a returnee, a judicial review is provided for all detention orders. The appeal 

against a detention decision to the Ministry of Interior, which served no practical purpose, 

was repealed by an amendment to the Aliens Act in April 2014 in order to facilitate access to 

justice and expedite the start of judicial review. A request for judicial review must be lodged 

within three days of the detention decision being handed to the returnee. Until the amendment 

of the Aliens Act, this time-limit was eight days. The amendment of the Aliens Act also 
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shortened the allocated time for a judicial review from 8 days to 6 days. A practice of judicial 

review of an administrative decision on the detention follows the instructive time limits for 

adjudication; there have not been any new cases after the amendments to the Aliens Act 

entered into force. Short time-limits for adjudication are necessary in order to respect a right 

to speedy judicial review under Article 5 of the ECHR. Without proper access to free legal aid 

or legal information and, likely, without a proper knowledge of the Slovenian language and 

Slovenian legal system, detained returnees could not de facto be expected to be able to appeal 

efficiently within three days of being handed the detention decision.  

 

Two main elements in the reasoning of an administrative decision are crucial for the judicial 

review. The necessity test of a measure and a complete and reasonable explanation of the 

factual grounds for detention. 

 

Initial detention may last up to 6 months at most. It can be prolonged for an additional six 

months at most (Art. 79 of the Aliens Act). Slovenia has not used the option in the Return 

Directive to its full extent in order to allow the Police to prolong the detention for an 

additional twelve months. 

 

 

Q1.1. For any response you chose in the previous question, please explain whether the judge 

controls ex officio all the elements of the lawfulness irrespective of the arguments of the 

parties or whether the judge limits the control only to the arguments raised by the parties: 

 

On the basis of principles of general administrative law and in line with Article 20 of the 

Administrative Dispute Act, the Court checks and evaluates facts of the dispute in the context 

of arguments provided by parties. However, the Court is not bound by evidential submissions 

of the parties and can take any evidence it deems to contribute to the clarification of a case 

and to a legal and correct decision. Judicial branch reviews not only relevant information 

collected in the Police procedure or by the Ministry of Interior but also other circumstances 

which may indicate that returnees should not be detained in the Aliens Centre but were 

overlooked by the competent authorities. According to the interview with the Administrative 

Court judge, the Court does not collect additional evidence on its own initiative solely for the 

benefit of the state (as a party in the dispute) and reviews the legality of a contested decision 

solely on the legal ground stated in an administrative decision. 

 

 

Q1.2. What are in your opinion the advantages and disadvantages of the options you chose 

in Q1 and Q1.1?  

 

The advantage of this system is only of a mitigating nature for a returnee, namely that - since 

a detainee has no effective access to free legal aid or legal information in Slovenia - a judge is 

not limited statutorily only to the facts given by the Police and the Ministry of Interior. 

However, if the judge is not active in pursuing other sources, such abstract benefits may be to 

little or no avail. Due to extremely low number of claims for the judicial control of detention, 

even this beneficial element has had little practical effect so far. An effective access to free 

legal aid or, at least, legal information would help to solve this problem. 
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Q2. Please provide below a short description of the system of legal aid for pre-removal 

detainees in your Member State 

There was no free legal counselling offered to returnees at the first instance (Police inspector 

in the Aliens Centre, administrative body), it is provided only for appeals on return decisions 

(but not on detention decisions themselves) at the second level (judicial level) before the 

Administrative Court. The latest amendment to the Aliens Act adopted in April 2014 provides 

that free legal counselling is now available also to returnees concerning return decisions - but 

again, not concerning detention decisions - at the first instance. According to the law, free 

legal aid could be provided by other state authorities, national NGOs and international 

NGOs. National NGOs responsible for offering legal advice are supposed to be Pravno-

informacijski center nevladnih organizacij (abbr. PIC) and IOM Slovenia. No other 

organisations were selected.  
 

There have not been any firm conclusions adopted as of yet on how effective such legal aid is 

in practice. The main practical problem right now is considered to be that a representative of 

the NGO is not allowed to give a legal advice by phone but only in person. This makes it really 

difficult for the staff of the NGO to be fully effective because they are not specialised for 

returnees only (e.g. their field of expertise is also international protection) and have a limited 

number of staff. They are obliged to give legal advice on return decisions at the Police station 

where the TCN is being kept, therefore traveling around Slovenia is necessary since there are 

no offices outside Ljubljana, the capital. Another problem might be verification if the Police 

personnel introduced the possibility of free legal aid to the TCN. In line with the latest 

amendment to the Aliens Act, the Aliens Centre shall inform returnees in detention from now 

on that they have a right to contact representatives of the NGO and IOM Slovenia. This might 

increase chances that returnees will actually receive some legal help concerning the detention 

procedures. However, returnees are already detained in the Aliens Centre in these cases (i.e. a 

decision on accommodation has already been issued), a fact that diminishes the importance of 

the free legal aid since it would have the most beneficial effect before and/or during the 

deliberation of the competent authorities on detention. In our view, effective access to justice 

for returnees in detention could provide for an improvement of legal standards and legal 

argumentation in detention and an alternative to detention proceedings as well. 
 

 

Q3. Do the competent judicial authorities, i.e. the courts ordering, endorsing or reviewing 

(administrative decision regarding) the initial detention belong to: 

□ Special jurisdiction  

 

Q4. Is the judge ordering, endorsing or reviewing the initial detention,  

 

- Hearing a wide range of cases not limited to immigration/detention (general 

competence)?  

The Administrative Court constitutes a specialized court, whose task is to judicially review 

legal and, less frequently, material acts of the State administration. Administrative Court 

judges have a wide range of topics to cover, a fact that makes it more difficult for judges to 

maintain a high level knowledge and expertise in all areas covered by the Administrative 

Court’s competences. Judges at the Administrative Court from the department for protection 

of constitutional rights to which migration and asylum cases belong are also dealing with 

other important topics, e.g. access to public information, asylum, free legal aid in civil, 

criminal, labour and administrative disputes, migration, concessions, electoral disputes. 
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Since there are not a lot of migration detention cases and legislative amendments in the field 

of migration law are frequent, it seems that detention of TCNs is not, at least on average, the 

focal point of judicial work.  

For the time being, there are only very rarely cases that review the initial detention decision. 

After April 2014 the Administrative Court shall also ex officio check whether conditions for 

prolongation of initial detention exist. 

 

Q5. If the detention is ordered by an administrative authority and reviewed on the 

initiative of the detainee by a judicial authority, does your Member State’s legislation 

provide for a second level of jurisdiction for the examination of the lawfulness of detention? 

NO 

 

Q5.1. If the answer to the previous question is YES, please elaborate on any differences in 

the control of lawfulness of detention between the first and the second levels of 

jurisdiction: 

 

Not relevant. 

 

 

Q6. If the detention is ordered/endorsed by a judicial authority, does your Member State’s 

legislation provide for a second level of jurisdiction for the examination of the lawfulness of 

detention? 

N/A 

 

Q6.1. If the answer to the previous question is YES, please elaborate on any differences in 

the control of lawfulness of detention between the first and the second levels of jurisdiction: 

 

Not relevant. 

 

Q7. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the QQ. 1-6, which will affect in the future the judicial control of detention: 

 

Shorter time-limits to request for a judicial review and stricter deadlines for the deliberation 

of the Administrative Court concerning initial detention have been introduced with the 

amendment in April 2014 (answer to the Q1.). The appeal to the Ministry that preceded the 

judicial review has also been repealed. Since it came into force more than a month ago, we are 

able only to speculate on the practical implications for the return detention procedure. In the 

interview with the Administrative Court judge, we became aware of the fact that the judges 

have already discussed and analysed the legislative text in this regard for future reference. At 

the moment no other legislative changes are envisaged. 
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2. SECOND and SUBSEQUENT STAGES  

of judicial control, 
i.e. judicial control of continuing detention according to Art. 15(3) 

 

Q8. The lawfulness of continuing detention is controlled by a judicial authority: 

□ Independently from the renewal order (i.e. irrespective of the time when the 

detention order is renewed) 

 

Judicial control of the continuing detention depends on whether the initial detention has been 

ordered beforehand, i.e. the first six months of detention, or the initial detention has been 

prolonged beforehand, i.e. for an additional six months. In the first case, the Ministry of 

Interior reviews ex officio if reasons for detention still exist before the expiry of three months. 

Against the findings of the Ministry of Interior, there is a judicial review available at the 

Administrative Court on the application of a returnee.  

 

In the second case if detention is prolonged, after an initial period of six months, for a further 

three months, the Administrative Court reviews ex officio if reasons for detention still exist 

before the expiry of three months of the prolonged detention. The Administrative Court 

activities are thus carried out independently from the renewal decision. 

 

Nota bene: judicial control is also available in case of a prolongation (renewal) of the 

detention after six months of initial detention. We have not opted for “Only when the 

detention order is renewed” since this is not the only case of judicial review. It is also worth 

mentioning at this point that the wording of the relevant Article 79.a of the Aliens Act is far 

from being clear and unambiguous. 

 

Q8.1. What are in your opinion the advantages and disadvantages of the option you chose 

in the previous question?  

 

The main advantage of the implementation of Article 15(3) of the Return Directive concerning 

judicial control of continuous detention is an obvious feature that the national law now 

provides for more judicial review in this regard. In case of the maximum possible detention of 

12 months, (6 months + 6 months) there are now four judicial reviews available to a returnee 

altogether in an interval of every three months. Until the amendment of the Aliens Act in April 

2014, there have been only two judicial reviews available (at initial detention and at 

prolongation after six months of detention).  

 

In our view, there are some disadvantages due to (1) bad legislative effort and (2) de facto 

ineffectiveness of the judicial review due to the lack of free legal aid. 

 

(1) If the intention of the Return Directive is to have initial detention reviewed at reasonable 

intervals of time, the Aliens Act allows for ambiguity. The wording of Article 79.a(1) of the 

Aliens Act allows for the interpretation, at least with the literal reading of it, that the Ministry 

of Interior may review the existence of grounds for detention at any time in the first three 

months. This would, obviously, faithfully implement the rationale of Article 15(3) of the Return 

Directive. However, a “reasonable interval of time” is de facto set only to three months after a 

detention order since necessary procedural activities of the Police and the Ministry of Interior 

in this regard are fixed at the moment of the three month period of detention (e.g. 79.a(3) and 

(4) of the Aliens Act). It seems that the review will be performed only once during the initial 
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detention, i.e. a few days before the expiry of three months of the initial detention. 

 

Another problem is that the legislation directs the authorities to review the existence of 

grounds for detention only once.  The standard of review in reasonable intervals of time is 

strongly related to specific and individual circumstances and may, at least occasionally, 

require more than just one review. 

 

The underlying motive (and the problem at the same time) of such legislative effort rests with 

an implicit presupposition that every initial detention of returnees will be ordered for the 

maximum possible period of six months and no less. If one assumes that the length of the 

initial detention has to be proportional with reasonable prospects of successful removal in a 

concrete case, such length may be limited to less than the legal maximum of six months. If so, 

reasonable intervals of time should be adapted to a concrete situation, e.g. after expiry of two 

months of initial detention, and not fixed by legislation to three months exclusively. 

 

Despite the fact that the Return Directive does not require Member States to implement it, it 

would be in the legitimate interest of a returnee that the dates of review of initial detention are 

already included in the initial detention order by the Police for reasons of foreseeability and 

unambiguousness (cf. Blackstock v United Kingdom, no. 59512/00, of 21. 6. 2005).  

 

Abovementioned concerns could be understood that the duty to provide a review “in 

reasonable intervals” is not fully complied with. 

 

Additionally, the right to be heard is not fully implemented and is left at the discretion of the 

competent authority to hear the returnee (Art. 79.a(4) of the Aliens Act). 

 

(2) If the Administrative Court reviews prolonged detention reasons ex officio, a returnee may 

appeal against the decision again at the Administrative Court (Art. 79.a(5) of the Aliens Act) 

which renders his/her right to appeal more or less ineffective due to a combination of three  

elements: no devolution and suspensive effect of the appeal and the lack of free legal aid. 

 

The Aliens Act does not provide a returnee with a right to challenge the existence of the 

grounds for detention decision during the detention period. The returnee may however file a 

petition for the control of the lawfulness of continuing detention. The returnee can ask for it, 

theoretically, a day after the finality of the initial detention decision or two months later. 

However, neither the Ministry of Interior nor the Administrative Court are bound to commence 

the ex officio review following the petition. Nevertheless, the petition may at least have an 

impact on the judicial review as an indication that grounds for detention have already ceased 

to exist when the returnee filed the petition. 

 

We expect that the conformity of the Aliens Act with the Constitution will be tested eventually if 

a case reaches the courts, but it is hard to say what the outcome will be. However, as provided 

now in legislation, it does not offer effective protection to a returnee. 
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2.1 Judicial control of detention exercised on the occasion of 

the renewal of detention 
 

Q9. When judicial control is exercised on the occasion of the renewal of detention and the 

renewal decision was taken by the administration, is the judicial review of the lawfulness of 

the renewal order: 

 

- Possible only on application of the detainee 

 

An action may be lodged with the Administrative Court against the decision extending 

detention. The Administrative Court has to decide on the action within eight days. A lodged 

action lodged shall not stay the execution of the detention decision (Art. 79(2) of the Aliens 

Act). 

 

Q9.1. For each of the responses you chose in the previous question, please explain whether 

the judge controls ex officio all the elements of the lawfulness irrespective of the arguments 

of the parties or whether the judge limits the control only to the arguments raised by the 

parties: 

 

A judge controls ex officio all the elements of the lawfulness irrespective of the arguments of 

the parties. 

 

But, as indicated already on several occasions, the biggest problem seems to be that returnees 

do not have a legally guaranteed access to legal information and legal aid before the renewal 

decision on detention and do not have free legal assistance at the first level. For example, the 

number of cases before the Administrative Court related to detention of returnees is 

significantly smaller than the number of cases related to asylum seekers, despite the fact that 

the number of TCNs in return procedures in Slovenia exceeds the number of asylum seekers. 

Therefore, one would expect the contrary, but in practice there have only been few 

applications filed by returnees thus far. 

 

 

Q10. What are in your opinion the advantages and disadvantages of the options you chose 

in Q9 and Q9.1: 

 

Advantages:  In contrast to the very short time-limit for the action against the decision on 

initial detention, the Aliens Act does not provide an explicit time-limit to challenge the 

lawfulness of a decision on prolonged detention. It seems that a general time-limit of 30 days 

after being handed the detention decision applies to file an action according to Article 28(1) of 

the Administrative Dispute Act. Deliberation time of eight days for the Administrative Court is 

a bit longer than in case of deliberation of the court concerning the initial detention (six days). 

The advantage of this procedure is also that the judge is not limited to only examing the 

validity of arguments raised by the parties, an element that is in favour of a returnee, in 

particular, since he/she acts without free legal aid and is usually also without proper 

knowledge of Slovenian language and the Slovenian legal system.  

 

The disadvantage is that returnees have not used means of judicial control of the prolongation 

of detention extensively in practice so far due to aforementioned reasons.  
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Q11. If the response to the Q9 is “possible only on application of the detainee”, does your 

Member State’s legislation provide for a second level of jurisdiction for the examination of 

the lawfulness of renewal order 

NO 

 

Q11.1. If the answer to the previous question is YES, please elaborate on any differences in 

the control of lawfulness of detention between the first and the second levels of 

jurisdiction: 

 

Not relevant. 

 

Q12. If the renewal decision is taken by a judicial authority, is there any second level of 

jurisdiction for the examination of the lawfulness of renewal of detention? 

Not relevant. 

 

Q12.1. If the answer to the previous question is YES, please elaborate on any differences in 

the control of lawfulness of detention between the first and the second levels of 

jurisdiction: 

 

At the moment no legislative changes are envisaged. 

 

 

2.2 Judicial control of detention exercised independently (in time) from  

the renewal of detention 
 

Q13. If the lawfulness of continuing detention is controlled independently from the renewal 

order, the lawfulness of detention is reviewed by: 

- An administrative authority ex officio with the possibility of judicial review on the 

application of the TCN concerned 

Judicial control of continuing detention depends on whether the initial detention has 

been ordered beforehand, i.e. the first six months of detention, or the initial detention 

has been prolonged beforehand, i.e. for an additional six months. In the first case, the 

Ministry of Interior reviews ex officio if reasons for detention still exist before the 

expiry of three months. 

 

In our view, there are some disadvantages due to a (1) bad legislative effort and (2) de 

facto ineffectiveness of the right to appeal. 

 

(1) If the intention of the Return Directive is to have an initial detention reviewed at 

reasonable intervals of time, the Aliens Act leaves a space for ambiguity. The wording 

of Article 79.a(1) of the Aliens Act allows the interpretation, at least with the literal 

reading of it, that the Ministry of Interior may review the existence of grounds for 

detention at any time in the first three months. This would, obviously, faithfully 

implement the rationale of Article 15(3) of the Return Directive. However, a 
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“reasonable interval of time” is de facto set only to three months after a detention 

order since necessary procedural activities of the Police and the Ministry of Interior in 

this regard are fixed at the moment of the three month period of detention (e.g. 79.a(3) 

and (4) of the Aliens Act). It seems that the review will be performed only once during 

the initial detention, i.e. a few days before the expiry of three months of initial 

detention. 

 

Another problem is that the legislation directs the authorities to review the existence of 

grounds for detention only once.  The standard of review in reasonable intervals of 

time is strongly related to specific and individual circumstances and may, at least 

occasionally, require more than just one review. 

 

The underlying motive (and the problem at the same time) of such legislative effort 

rests with an implicit presupposition that every initial detention of returnees will be 

ordered for no less than the maximum possible period of six months. If one assumes 

that the length of the initial detention has to be proportional with reasonable prospects 

of successful removal in a concrete case, such length may be limited to less than the 

legal maximum of six months. If so, the reasonable intervals of time should be adapted 

for each specific situation, e.g. after the expiry of two months of the initial detention, 

and not fixed by legislation to three months exclusively. 

 

- A competent court ex officio with the possibility of second level review of lawfulness 

of detention on application of the TCN concerned 

Article 79.a(2) of the Aliens Act provides that the Administrative Court reviews ex 

officio if grounds for detention still exist in cases when the initial detention period was 

prolonged for more than three and up to six months. The judicial review is due to take 

place before the expiry of first three months. Since the Police are obliged to provide 

documents for the Administrative Court no longer than 15 days before the expiry of 

those three months, we can assume that the judicial decision will not be made any 

sooner than a couple of days before the expiry of the three months and only once. 

Similar objections on the number and frequency of intervals, given in answer to Q8.1 

may be raised here. 

 

A returnee may file an appeal against the decision of the Administrative Court again at 

the Administrative Court (Art. 79.a(5) of the Aliens Act) which renders his/her right to 

appeal more or less ineffective despite the fact that different judges of the 

Administrative Court would deliberate in both deliberation processes. So formally, the 

law provides for a possibility of an additional judicial review, but not on the second 

level at the Supreme Court.  
  

 

Q14. What are in your opinion the advantages and disadvantages of the option you chose 

in the previous question? 

 

The advantage is in the fact that there is a judicial review available now in intervals of less 

than six months. 

Systemic issue with the judicial control ex officio is the intertwining in one person the power 

to investigate and the power to decide impartially. 

Another systemic disadvantage for a returnee is the de facto ineffective right to appeal at the 
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Administrative Court against the decision of the Administrative Court. 

As mentioned before, the biggest problem is the lack of access to free legal aid and legal 

information, a fact clearly demonstrated by only one legal case before the Administrative 

Court in the last six years in this regard (even that one was rejected due to lack of legal 

interest). 

 

Q15. Is the judge controlling the lawfulness of continuing detention the same as the one 

ordering/endorsing/reviewing (administrative decision regarding) the initial order of 

detention? 

YES.   

 

Q15.1. If the answer to the previous question is NO, please explain briefly the difference: 

 

Not relevant. 

  

Q16. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the QQ. 8-15, which will affect in the future the system judicial control of 

detention: 

 

After amendments to the Aliens Act were passed in April 2014, no further legislative action is 

foreseen. 

 

 

 

3. Control of facts and law 
 

Q17. The control exercised by the judge in your Member State on the materiality of the facts 

of a case of detention is: 

- a full control not limited to a manifest error of assessment 

On the basis of general administrative law principles and in line with Article 20 of the 

Administrative Dispute Act, the Court checks and evaluates the facts of the dispute in the 

context of arguments provided by the parties. The Court is not bound by evidence 

submitted by the parties and can take into consideration any evidence that it deems to 

contribute to the clarification of the case and to the legal and correct decision.  

 

 

Q18. The control exercised by the judge in your Member State on legal elements of a case of 

detention is: 

- a full control not limited to a manifest error of assessment 

The Administrative Court is not limited by any rules that would not allow judges to fully 

assess all legal elements while adjudicating a case of detention. 
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Q19. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the QQ. 17-18, which will affect in the future the control of facts and law: 

 

At the moment no legislative changes are envisaged. 

 

 

 

4. Proportionality in general 
 

Q20. Describe briefly how the judge will in your Member State assess the proportionality of 

a detention (quote the main elements to be controlled on that basis): 

 

The strict test of proportionality applies in accordance with Article 2 of the Slovenian 

Constitution, as confirmed with the ruling of the Constitutional Court, e.g. Up-1116/09, which 

refers to detention of asylum seekers. Additionally, a strict necessity test should always be 

used when considering grounds of detention. In judgment of the Administrative Court I U 

1562/2011, it is said that the authorities should, if circumstances allow, first give the TCN a 

chance to voluntarily return and if he or she does not follow this obligation they can initiate 

the deportation procedure and accommodate him or her in the Aliens Centre. In judgment I U 

799/2012, the Administrative Court reasoned that the Aliens Act does not allow any discretion 

on detention decision (i.e. the Police shall order restriction of movement, Article 76 of the 

Aliens Act) and that detention is allowed only for the purpose prescribed by the law. The 

competent authority has the duty to examine grounds for detention in accordance with the 

proportionality test.  

 

The criteria in the judicial review for the strict proportionality test are as follows: whether  a 

measure is clearly established by law and has a legitimate aim; whether a measure is suitable 

in a sense that it can effectively achieve the legitimate aim; whether a measure is necessary in 

a sense that no less intrusive measure can achieve the same legitimate aim; and, finally, 

proportionality stricto sensu (non-excessivity) to establish that a measure will guarantee a 

proportionate balance between infringement to an applicant's rights and the benefits to the 

rights of others.  

 

Nota bene: the Administrative Court does not often have the possibility to engage in a 

substantive review of grounds for detention or alternatives to detention because actions do not 

meet procedural requirements. 

 

 

 

5. Expediency  

(or deference in English & opportunité in French) in general 
 

Q21. The control exercised by the judge in your Member State on a case of detention can 

touch upon expediency? 

NO 
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The wording of the Aliens Act, competences of the Administrative Court and application of the 

strict proportionality test exclude expediency. This stance was confirmed with judgment I U 

799/2012 of the Administrative Court. 

 

 

Q21.1. If the response to the previous question is YES, please elaborate on any changes in 

this respect, brought about by the implementation of the Return Directive: 

 

Not relevant. 

 

Q22. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the QQ. 20-21, which will affect in the future the control of expediency: 

 

There are none. 
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II. ELEMENTS OF LAWFULNESS 

NOT EXPLICITLY MENTIONED IN ART. 15 RD 
 

 

1. Quality of law 
 

Q23. Is there any case-law in your Member State concerning the assessment of the quality of 

the legal provisions applying to pre-removal detention in terms of their preciseness, 

foreseeability or accessibility? 

 

YES, but on an abstract, methodological level only. However, in our view, there are serious 

shortcomings of the Aliens Act in this regard. 

 

 

Q23.1. If the response to the previous question is YES, please elaborate on the relevant case-

law: 

 

If there is an interference with the right to liberty of a returnee, the legal basis for the 

interference and judicial protection related to it have to be determined clearly and foreseeably 

(decision of the Constitutional Court Up-360/09, 9.7.2009). 

 

 

 

2. Compliance with procedural rules 
 

Q24. What is the impact of (non-)compliance with domestic procedures relating to detention 

on the lawfulness of detention? Please also elaborate on possible procedural flaws which 

according to your Member State’s case-law do not affect the lawfulness of detention (e.g. the 

right to be heard as suggested by the CJEU in G.R.) 

 

In judgments of the Administrative Court U 840/2008 (23.4.2008) and U 845/2008, the 

applicant filed an action at the Administrative Court because the Ministry of Interior as the 

authority at the second instance within the administrative procedure did not respond to the 

appeal of the applicant against the first instance administrative authority decision on return 

detention. However, two days after the applicant filed an action to the court, he received the 

decision of the Ministry of Interior. The Court thus rejected the action, since the applicant in 

the action only claimed the Court should order the Ministry of Interior to issue the decision on 

his appeal and because the applicant did not reply to the question of the Court as to whether 

he insisted upon the action.  

 

A two days delay in issuing a detention decision, according to these judgments, does not 

impact upon the lawfulness of detention. 

 

Q25. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the QQ. 23-24, which will affect in the future the judicial control of detention: 

 

At the moment no legislative changes are envisaged. 
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III. PARTICULAR ELEMENTS OF ART. 15 RD 

 

1. Purposes of detention 
 

Q26. Does the judge controlling the lawfulness of pre-removal detention also control the 

lawfulness of a return decision? 

YES   

 

Q26.1. Please elaborate in the following on consequences of the response you chose in the 

previous question: 

 

The initial reason that a detention can be ordered is related to the fact that a returnee is in the 

return procedure. If the decision on the return is not in accordance with the law, a main 

precondition for ordering the detention is missing as a consequence. Since the detention 

should be applied as ultima ratio, the judge has a duty to verify that all conditions for the 

detention are fulfilled. The court reviewing the lawfulness of detention can verify the facts 

established in the return proceedings. If the Court finds that the return decision is not lawful it 

may annul it. In Slovenia, no parallel system has been employed for judicial review of return 

decisions and detention decisions. Courts reviewing the return decisions and the lawfulness of 

detention are the same so differences in interpretation of facts and law are highly unlikely in 

practice. If the return decision or detention order is annulled, the TCN is released 

immediately. 

 

 

Q27. Does your Member State’s legislation differentiate between the two possible purposes 

of detention according to Art. 15 RD, i.e. the preparation of the return or carrying out the 

removal process? 

NO. Article 76(1) of the Aliens Act provides only the aim of the measure: ”[…] until he is 

deported from the country […].”.It is not allowed to detain a TCN with the purpose to prepare 

a voluntary departure. 

 

1.1 Preparation of the return 
 

Q28. If the answer to the Q27 is YES, please elaborate on the meaning of “the preparation 

of the return” with reference to relevant provisions and pertinent case-law: 

 

Not relevant. 

 

Q29. Does the judicial control of the cases where the purpose of detention is “the preparation 

of the return” differ from the cases where the purpose of detention is “carrying out the 

removal process”? 

NO 
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Q29.1. If the answer to the previous question is YES, please elaborate on those differences 

(e.g. no or restricted application of the principle of proportionality during “preparation of 

return”, especially the impossibility to evaluate whether there is a reasonable prospect of 

removal. Another example of the restricted application of the proportionality principle in 

such cases might be the impossibility to assess in detail whether the administration acts with 

due diligence): 

 

Not relevant. 

 

Q29.2. Please indicate if there is any time-limit fixed in the national legislation for the 

detention “in order to prepare the return”: 

 

Relevant provisions of the Aliens Act concerning the time limits of detention of a returnee 

apply generally. There are no specific time-limits for the detention in order to prepare the 

return. According to Articles 76 and 79 of the Aliens Act, a TCN […] can receive an order 

restricting his movement and obliging him to stay in the Centre from the Police until he is 

deported from the country, but for no longer than six months. The initial detention can be 

prolonged for an additional six months. 

 

 

Q29.3. Please elaborate on any changes in the treatment by judges of the questions raised in 

QQ. 28-29.2, brought about by the implementation of the Return Directive: 

 

None. 

 

 

Q30. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the above-mentioned questions on the “preparation of return”, which will affect in 

the future the interpretation of this criterion: 

 

The new amendments to the Aliens Act entered into force in April 2014. The preparation of 

return is addressed indirectly with the new Article 79.a(3) of the Aliens Act. The Police are 

now obliged to hand over documentation about the return procedure to the Ministry of Interior 

or to the Administrative Court in order to facilitate the deliberation of these authorities if 

grounds for detention still exist. Since the documentation needs to be accompanied with the 

opinion of the Police on legitimate expectations concerning the prospects of a return and with 

the notification of other relevant circumstances, the Police will have to explain the manner 

and the current status of preparations of the return.  

 

At the moment no other legislative changes are envisaged. 
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1.2 Successful removal and its reasonable prospect 

 
Q31. Do courts apply the criterion of a reasonable prospect of removal when reviewing the 

lawfulness of an initial detention order? 

YES. 

 

Q31.1. If the answer to the previous question is NO, please elaborate on any known reasons 

why the courts do not apply this test at that stage of review: 

 

Not relevant. 

 

Q32. What are the defining factors for assuming that there is no reasonable prospect of 

removal? Please choose from the following list: 

 

- Lack of due diligence of national authorities 

 

Due diligence is not mentioned expressly in the Aliens Act, but one may deduce it from the 

general principle of proportionality and from the provision that a detention may last only for 

the period necessary to deport the TCN from the country (Article 76(4) of the Aliens Act). Since 

the Administrative Court would demand rigorous examination of all the factors in a return 

procedure, we may conclude that the due diligence of executive authorities would be assessed 

by the Court. However, there isn’t any case-law to consider in this regard. 

 

 

- Transport infrastructure (e.g. when there is no functioning airport in the Member 

State of return or there is no route of return) 

 

If there is no reasonable prospect of removal, permission to stay is usually granted to such third 

country nationals, e.g. according to Article 73(2) ind.8 of the Aliens Act, if deportation is not 

possible because the transportation of the TCN from the country cannot be provided by land, 

air or water. However, there isn’t any case-law to consider in this regard. 

 

- Conduct of the Member State of potential return (e.g. an embassy in a given MS 

refuses generally the cooperation in cases of forced return and accepts only voluntary 

returns or it does not confirm the nationality of the person concerned (Cf. ECtHR, 

Tabesh))  

 

If there is no reasonable prospect of removal, a permission to stay is usually granted to such 

third country nationals, e.g. according to Article 73(2) ind.7 of the Aliens Act, if the country of 

the TCN's nationality or, for stateless persons, of last habitual residence refuses to admit the 

TCN. There isn’t any case-law to consider in this regard. 

 

 

- The lack of a readmission agreement or no immediate prospect of its conclusion;  

 

Not relevant. 
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- Strasbourg proceedings (especially when the Rule 39 is applied) 

 

Slovenia always complies with the Rule 39, but no case concerning TCNs in return procedure 

in Slovenia has been brought before the ECtHR so far. 

 

 

- Parallel national judicial proceedings of suspensory character, making the return 

impossible within the fixed time-limits 

 

If there is no reasonable prospect of removal, a permission to stay is usually granted to such 

TCNs, e.g. according to Article 73(2) ind.5 of the Aliens Act, if it is necessary to ensure the 

required participation of the TCN in the proceedings before Slovenian state bodies. 

 

 

- Return will be impossible because of the considerations in accordance with Art. 5 

RD (non-refoulement in broader sense, i.e. also covering all cases mentioned in Art. 

15 Qualification Directive; best interest of the child; family life; the state of health of 

the third Member State national concerned) 

 

If there is no reasonable prospect of removal, a permission to stay is usually granted to such 

TCNs, e.g. according to Articles 72 and 73(2) ind.1, 3, 4 and 6 of the Aliens Act, in case of non-

refoulement; if a physician advises that immediate deportation should be avoided due to the 

health condition of the TCN; if the TCN should, due to death or serious illness of a family 

member residing in the Republic of Slovenia, extend his stay in Slovenia; if the TCN is a minor 

who attends primary school in the Republic of Slovenia. There is no case-law to elaborate 

further. 

 

 

Q33. Assuming that the national courts apply the test of a reasonable prospect of removal 

already at the FIRST STAGE of judicial control of detention, does the relevant case-law 

indicate any differential treatment of the above-listed factors during that FIRST vs. 

SECOND and any subsequent STAGES of judicial control? 

NO. 

 

Q33.1. If the answer to the previous question is YES, please elaborate on any such 

differences, also indicating any difference in the intensity of review: 

 

Not relevant. 

 

 

 

Q34. Please elaborate on the issue of the time-frames within which a reasonable prospect of 

removal must exist according to the national case-law. Consider if necessary different 

scenarios applicable to the above-listed factors (cf. Concept Note, III. 2.2.2): 

  

There is no case-law defining a reasonable prospect of removal more concretely; in our view, 

it is a case by case evaluation by which the Administrative court assesses all of the relevant 

information and decides if a reasonable prospect of removal exists, but until now there were 
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no cases where the Court would establish that less than six months were needed for the 

removal, it only checks if there is a reasonable prospect that a TCN will be removed within the 

first six months or another six months of the prolonged detention. 

  

 

Q35. When deciding on the existence of a reasonable prospect of removal, the courts: 

- Require clear information on its timetabling or probability to be corroborated with 

relevant statistics and/or previous experience in handling similar cases 

 

Q35.1. Please elaborate in detail (with reference to pertinent national case-law) on the 

selected responses in the previous question: 

 

Court verifies all the supporting documents, correspondence with embassies, statistics, report 

on situation in the returning country, and also the arguments of the counter party, in 

particular if this case might be an exception to others. In judgment I U 1130/2011, the 

Administrative Court reasoned that since the authorities have filed a request at the consular 

representation of a third country to receive a travel document for the applicant, there are 

reasonable prospects for a successful removal of the applicant within the next six months. The 

Court corroborated the conclusion with the fact, provided by the Ministry of Interior and 

received by the third country authorities, that the applicant also requested a new passport a 

few months before the detention decision. Despite not being clear from the existing case law, 

the judge of the Administrative Court explained in the interview that the Court checks what is 

normal practice of the consular representation in the individual case, i.e. how long does the 

process of obtaining the documents usually take and if there is a reasonable prospect that the 

TCN will get the documents within the next six months. 

 

 

Q36. The control exercised by the judge in your Member State on the requirement "that 

prospects of removal be reasonable" is:  

 

- a full control not limited to a manifest error of assessment, also substituting judge’s 

own discretion to that of decision-making authority 

The Administrative Dispute Act does not limit a judge to adjudicate only on manifest errors of 

assessment. The Court can take any evidence it deems that would contribute to the clarification 

of the case and to the legal and correct decision. 

 

 

Q37. Please elaborate on any changes in adjudicating the issue of a reasonable prospect of 

removal, brought about by the implementation of the Return Directive: 

 

Not relevant. 

 

 

Q38. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the above-mentioned questions on “a reasonable prospect of removal”, which will 

affect in the future the interpretation of this criterion: 

 

At the moment no legislative changes are envisaged. 
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2. Necessity grounds of detention 

 

2.1 Avoiding or hampering  

the preparation of return or the removal process 
 

Q39. Does your Member State’s legislation further specify the meaning of avoiding the 

preparation of return or the removal process? 

 

NO, the legislation (Article 76(1) and (2) of the Aliens Act) refers only to a risk of 

absconding, unknown identity and failure to depart by the deadline as grounds for detention 

and does not specify any actions of a TCN which would be regarded as avoiding the 

preparation of return or the removal process. In the judgement I U 351/2011-4, the difference 

between avoiding the removal process and failure to depart by the deadline may be 

distinguished. In this case, a TCN was not hiding from the authorities or misled them by 

giving false information or falsified documents as he just continued living at the same 

address, the one he provided in the earlier procedure. It would be wrong to say that he was 

avoiding the return, he just did not return voluntarily. 

 

Q39.1. If the answer to the previous question is YES, please elaborate with reference 

to pertinent case-law on the specific cases falling under this concept: 

Not relevant. 

 

 

Q39.2. If the answer to the previous question is NO, please elaborate on how this 

concept is interpreted by the courts: 

From the legislation and the Court’s scanty practice, one may get an impression that concepts 

of avoiding the preparation of return, hampering the preparation of return or the removal 

process and the risk of absconding overlap and it is hard to separate these three concepts, in 

particular since the case law is basically non-existent. In judgement I U 1130/2011-8, relevant 

facts were (1) that a TCN did not cooperate in the procedure, (2) that he hampered the 

preparation of return by giving false identity information and by hiding documents, (3) that his 

identity has not been established yet and that (4) he made it clear that he wanted to go to 

another country as soon as possible because Slovenia had rejected his requests, All of these 

facts together form the basis for the detention order. None of these facts have been separately 

defined. 

 

 

Q40. Does your Member State’s legislation further specify the meaning of hampering the 

preparation of return or the removal process? 

 

NO, the legislation refers only to the risk of absconding, unknown identity and failure to 

depart by the deadline and does not specify any actions of the TCN which would be regarded 

explicitly as hampering. But, the legislation is a bit confusing to a certain extent since it 

considers unwillingness to cooperate as an indication of a risk of absconding rather than 

hampering. Amongst circumstances that indicate that a returnee is at risk of absconding is 

that “he/she has provided false information or is uncooperative in the procedure” (Art. 68(1) 

ind.5 of the Aliens Act). Indirectly, an unknown identity combined with the implicit 

unwillingness of a TCN to provide with data about his/her identity may be loosely considered 

as falling under “hampering the preparation of return or the removal process”. 
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Q40.1. If the answer to the previous question is YES, please elaborate with reference 

to pertinent case-law on the specific sub-categories falling under this concept: 

Not relevant. 

 

 

 

Q40.2. If the answer to the previous question is NO, please elaborate on how this 

concept is interpreted by the courts: 

From the legislation and the Court’s scanty practice, one may get an impression that the 

concepts of avoiding the preparation of return, hampering the preparation of return or the 

removal process and the risk of absconding overlap and it is hard to separate these three 

concepts, in particular since case law is basically non-existent. In judgment I U 1130/2011, the 

Administrative Court reasoned that the TCN has provided false information as to his identity 

and did not cooperate in the removal procedure and for these reasons he hampered the 

preparation of the return and is in risk of absconding at the same time.  In judgement I U 

1130/2011-8, it is explained that a TCN hampered the removal process by giving false 

information about his identity and hiding his documents so the authority had to establish his 

identity via Interpol. 

 

 

 

2.2 Risk of absconding 
 

Q41. Does your Member State’s legislation define objective criteria based on which the 

existence of a risk of absconding can be assumed? 

YES, in Article 68 of the Aliens Act.   

 

Q41.1. If the answer to the previous question is YES, please elaborate with reference to 

pertinent case-law on those objective criteria (please also mention if the consideration 

whether there is a risk of absconding goes beyond the mere fact of an illegal stay or entry): 

 

According to the available case law of the Administrative Court (judgment I U 799/2012), the 

risk of absconding goes beyond the mere fact of an illegal stay or entry, e.g. when a TCN 

possesses forged or altered travel or other documents of another person and/or a final 

judgment has been imposed on the alien for a criminal offence (Article 68(1) ind. 3 and 4 of the 

Aliens Act). In the pertinent case, two elements (possession of forged documents and a criminal 

offence) cumulatively indicated the existence of the risk of absconding. In judgement I U 

799/2012 the Court emphasized that if specific circumstances from Article 68 of the Aliens Act 

(proving ‘risk of absconding’) are established, the competent authority is not obliged to give 

further explanation as to why there is a risk of absconding, since the concept of the ‘risk of 

absconding’ is sufficiently well defined by the Article itself. 

 

 

Q42. If your Member State’s legislation does not define aforementioned objective criteria, 

can the criterion of a risk of absconding still be invoked as a ground of detention? 

N/A 
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Q42.1. If the answer to the previous question is YES, please elaborate on how this concept is 

interpreted by the courts: 

 

Not relevant. 

 

 

Q43. Assuming that your Member State’ legislation sets objective criteria  defining a risk of 

absconding, please elaborate on the question how individual situation and individual 

circumstances are taken into consideration by courts when establishing whether there is a 

risk of absconding? 

 

The Court reasoned in judgment I U 799/2012 that the constitutional principle of 

proportionality is relevant for establishing the existence of the risk of absconding and, 

therefore, individual assessment is relevant for the outcome of judicial review. However, it 

further developed an interpretation that the assessment/application of the principle has been 

already done by the legislator since Article 68 of the Aliens Act introduced a legal 

presumption that the risk of absconding is established if the returnee uses forged identity 

documents and has committed a criminal offence. The Court is thus not obliged to further 

substantiate why and to what extent the risk of absconding exists. Based on this, no particular 

application of the proportionality test needs to be applied and has been done by the Court in 

the given case.  

 

A close reading of the case reveals that the Court has assessed individual circumstances by 

reviewing, very briefly, whether the Police assessed if the returnee does or does not have an 

established identity. 

 

Nevertheless, it seems that the Court in this case is content with the interpretation, at least on 

the abstract level, that the legal presumption in the Aliens Act is suffice for establishing that 

the risk of absconding exists. However, this is not well-established and settled case-law. 

 

 

Q44. Please elaborate on any overlaps between the concepts “risk of absconding” and 

“avoiding/hampering return”, which can be observed in the national legislation and/or 

case-law: 

 

Only the risk of absconding is specified in the Aliens Act. The legislation is a bit confusing to a 

certain extent since it considers unwillingness to cooperate as an indication of the risk of 

absconding rather than hampering. Amongst the circumstances that indicate that a returnee is 

at risk of absconding is the one that “he/she has provided false information or is 

uncooperative in the procedure” (Art. 68(1) ind.5 of the Aliens Act). Indirectly, unknown 

identity combined with the implicit unwillingness of a TCN to provide the authorities with data 

as to his/her identity may be loosely considered as falling under “hampering the preparation 

of return or the removal process”. 

 

In judgment I U 110/2011, the Administrative Court reasoned that the TCN has provided false 

information about his identity and did not cooperate in the removal procedure and for these 

reasons he hampered the preparation of the return and is in risk of absconding at the same 

time.   
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Q45. Having regard to the phrase “in particular” in Art. 15(1) RD, does either your Member 

State’s legislation or the relevant case-law allow any other ground of detention apart from 

“avoiding/hampering return” and “a risk of absconding” (please note that we do not refer 

here to public order grounds which are excluded from Art. 15(1) RD)? 

YES   

 

Q45.1. If the response to the previous question is YES, please elaborate in the following on 

those grounds with reference to pertinent case-law: 

 

Due to a pending procedure of establishing identity when it has not yet been established, a 

TCN can be detained in the Aliens Centre. The Administrative Court maintains in judgment I 

U 1130/2011 that an unknown identity is a ground for detention in accordance with Article 

76(2) of the Aliens Act.  

 

In our view, the fact that the identity has not yet been established should not per se be enough 

for the detention and more emphasis needs to be given to the TCN’s actions or omissions in 

this regard, e.g. the implicit unwillingness of the TCN to provide the authorities with data as to 

his/her identity, which might fall into the category of hampering the preparation of the return 

or the return process. Despite the abstract position of the competent authorities on the legal 

effect of an unknown identity, they actually assessed the credibility of a TCN’s actions while 

trying to establish his/her identity. The judgment I U 1130/2011 of the Administrative Court 

confirms these concerns. “The Court also took into account the opposite view of the applicant, 

but it did not take his views as credible. In this case the applicant argued that he is [person A], 

but the competent authority found out with the help of Interpol that the TCN in question is 

[person B], which was proven also with a picture of the applicant while he applied for a 

passport in Russia with the name [person B].” The Achughbabian case confirms the objective 

of the Return Directive that the effective return of illegally-staying third-country nationals, 

would be compromised if it were impossible for Member States to prevent, by deprivation of 

liberty such as police custody, a person suspected of staying illegally from fleeing before his 

situation could even be clarified (para. 30). In other words, and if understood correctly, it 

emphasizes that Member States are prevented from burdening their executive authorities at 

early stages of proceedings with excessive burdens of proof regarding the non-established 

identity as a ground for detention (risk of absconding). From our perspective, the non-

established identity as such neither confirms nor denies a risk of absconding or hampering 

and a requirement of at least some additional circumstance that would give ground for 

detention does not prevent the effective return of the TCN. Additionally, it depends on whether 

executive authorities claim in judicial proceedings that they could have been prevented from 

fully exercising the aims of the return detention if additional circumstances had to be adduced 

in this regard. However, this point of view is disputed. 

 

 

Q46. Please elaborate on any changes in adjudicating the issues relating to “a risk of 

absconding” and “avoiding/hampering return”, brought about by the implementation of the 

Return Directive: 

 

The changes brought about by the implementation of the Return Directive are shown in a full 

list of legal presumptions in Article 68 of the Aliens Act which indicate the risk of absconding. 

No other reasons can justify detention on the ground of a risk of absconding. 
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Circumstances that indicate that a TCN who has been issued with a return decision is at  

risk of absconding are as follows:  

– the TCN has illegally resided in the Republic of Slovenia previously;  

– the TCN has entered the country despite an entry ban imposed on him/her;  

– a final judgment has been imposed on the TCN for a criminal offence;  

– the TCN possesses a forged or altered travel or the documents of another person;  

– the TCN has provided false information or is uncooperative in the procedure;  

– the conduct of the TCN suggests that he will not depart from the Republic of Slovenia by  

the deadline set for voluntary return.  

 

 

Q47. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the above-mentioned questions on the “avoiding/hampering return” and “a risk of 

absconding”, which will affect in the future the interpretation of these criteria: 

 

At the moment no legislative changes are envisaged. 

 

 

 

3. Alternatives to detention  
 

Q48. Does your Member State’s legislation oblige administrative or judicial authorities 

taking detention decisions to consider alternatives to detention? 

 

NO, the Aliens Act does not implement alternatives to detention in accordance with the 

European Union law and the constitutional principle of proportionality. According to the 

national law and practice, the detention decision is adopted first and only then the Police 

may, ex officio or at the request of a TCN, replace the measure of obligatory accommodation 

at the Centre with more lenient measures provided that this also enables deportation of the 

TCN from the country (Article 81 of the Aliens Act). Such legal regulation denies the concept 

of the detention as an ultima ratio measure. 

 

The interviewed judge of the Administrative Court stated that the Aliens Centre should 

examine alternatives to detention systematically in each individual case before resorting to a 

detention measure. The Aliens Centre should thus examine if deportation of a TCN can be 

reached by more lenient measures than detention.  However, according to a source from the 

Administrative Court, the Aliens Centre rarely examines alternatives to detention; however, 

no firm position can be made due to the lack of adjudicated cases. 

 

Q49. Which of the following alternatives to detention exist in your Member State (in law as 

well as in practice)? 

 

- Regular reporting to the authorities  

Regular reporting to the authorities as an alternative to detention given by Article 73 of 

the Aliens Act means that returnees have an obligation to go and report at the nearest 

Police station approximately once a month. There are no specific standards on the 

manner and time intervals for the reporting. According to the Police practice, the 

interval for reporting is one month with a tolerance of one or two days; for example, if 
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the decision was made on 15th of March, the returnee should report at the nearest 

Police station between 13th and 17th of April. If the returnee is sick or for other 

excusable reason cannot report to the Police, he/she should make a phone call, explain 

the situation and report to the Police as soon as she/he can. If the returnee does not 

comply with the obligation, detention can be ordered. There is no case law concerning 

regular reporting and it is unlikely there will be any in future due to the mild limitations 

that it places on freedom of movement. 

 

- Designated residence  

Determination of address (Article 81 of Aliens Act) with monthly supervision means 

that a Police officer checks if the returnee still lives at the said address. Returnees have 

an obligation to notify the Aliens Centre if they moved to a new address. In case this is 

ordered ex officio, it is most likely that the returnee is not capable to be accommodated 

within the Aliens Centre (this is the detention centre despite the fact that the Aliens Act 

uses the wording ‘accommodation’ and not detention) and then the Centre should find 

more appropriate accommodation (home for elderly persons, mental institution, or 

accommodation in agreement with the Social Work Centre). If ordered on the request of 

a TCN, she/he should provide the address where he/she can stay until the return. The 

Police require consent of the owner of the apartment. Depending on the assessment of 

particular circumstances of each case, a decision on whether the TCN shall be 

restricted to stay only at the place of residence can be made. Additionally, an obligation 

to report to the nearest police station may be added to the measure. 

 

 

- Sponsor 

A Sponsor as defined in Article 2 of the Aliens Act is a citizen of RS or a person with a 

valid permission to reside in RS and shows that he or she can take care of the TCN’s 

accommodation and daily subsistence if the returnee does not have sufficient funds. The 

sponsor has to prove that he or she has enough financial means to support the TCN. The 

sponsor may be asked to enclose the documents with a letter of guarantee along with 

certain substantiating statements, for example, bank statements for the last three 

months. The sponsor guarantees with this letter that he/she will provide a TCN with 

accommodation and/or cover all the costs of living in RS, including the cost of medical 

expenses, the cost of returning to the country of return, the potential cost of 

accommodating the TCN in the Aliens Centre or in the Asylum home and the potential 

costs of deportation from the country. There are no provisions on administrative or 

criminal charges if the TCN absconds. This scheme can be combined with the reporting 

of the person to the authorities or visits of the Police authority to the sponsors place. 

This is ordered by the Police evaluating particular circumstances of each case. TCNs 

with sponsor are usually returnees with family connections in Slovenia. There is no case 

law concerning the role of sponsor in the alternative to detention scheme. 

 

 

Q50. When there is a certain risk of absconding, what are the main considerations 

(embodied in the national legislation and/or in the relevant case-law) for opting for 

alternatives to detention instead of detention? 

 

Alternatives to detention can be ordered instead of detention if there are no compelling  

circumstances (see answer to Q46.), but less serious circumstances indicating that a TCN is at 
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risk of absconding (Article 68(2) of the Aliens Act):  

– the TCN has entered the Republic of Slovenia illegally;  

– the TCN has exceeded the period of legal residence in the country by less than 30 days;  

– there is no possibility for the TCN to reside in the Republic of Slovenia;  

– other less serious circumstances identified on the basis of specific treatment. 

 

The Police make a decision based on a case by case evaluation. No TCN in the alternative 

scheme has appealed the decision on the ground that no restriction of movement should apply. 

For this reason, no relevant case law is available on this topic. 

 

 

Q51. When the TCN concerned avoids or hampers the return procedures, but there is still 

no risk of absconding, what are the main considerations (embodied in the national legislation 

and/or in the relevant case-law) for opting for alternatives to detention instead of 

detention? 

 

There are no legal standards and judicial practice that under such circumstances a TCN 

would be put in an alternative scheme.  

 

 

Q52. When deciding on the use of pre-removal detention, are competent authorities required 

to assess every available or possible alternative to detention to justify their effectiveness 

or the lack thereof in a given case? 

NO 

 

Q52.1. If the response to the previous question is NO, please elaborate on the reasons why it 

is not the case (please also explain here whether in cases where administration does not 

indicate the appropriateness of any alternative to detention, the courts can take initiative 

and assess if there is any alternative to detention which can be applied effectively in a given 

case): 

 

According to Article 81 of the Aliens Act the Police may, ex officio or at the request of a TCN, 

replace the measure of obligatory accommodation at the Centre with more lenient measures 

provided that this also enables the deportation of the TCN from the country. This means that a 

decision on alternatives to detention is made only after the decision on detention is made. But 

the Administrative court in its judgment requires that the Police consider if there are 

conditions for more lenient measures before issuing the detention order. From the judgement I 

U 799/2012 it follows that obligation for the Police to consider a more lenient measure before 

issuing a detention order comes from the strict test of proportionality in accordance with 

Article 2 of the Slovenian Constitution. That was also confirmed in interview by the judge of 

the Administrative Court. 

 

Q52.2. The control exercised by the judge in your Member State on the consideration of 

alternatives to detention by the administration is: 

 

- a full control not limited to a manifest error of assessment, also substituting judge’s 

own discretion to that of decision-making authority 

The Administrative Court is not limited by any rules that would not allow judges to fully 

assess all legal elements while adjudicating a case of detention. The Court is not bound 
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by evidential submissions of the parties and can take any evidence it deems would 

contribute to the clarification of the case and to a legal and correct decision. 

 

Q53. Please elaborate on the question whether and how an individual, case-by-case 

evaluation is conducted when deciding on whether detention or any alternative to it should 

be applied (especially in those cases where statistics or previous experience with the same 

group of people speak clearly in favour of detention): 

 

There is no case law, however, based on the above cited ruling of the Constitutional Court in 

the case of detention of an asylum seeker, the Police should use the strict proportionality test 

when applying alternatives to detention in all cases where they would still meet the aim of the 

removal procedure under the Aliens Act.  

 

 

Q54. Please elaborate on any changes in adjudicating the issues relating to alternatives to 

detention, brought about by the implementation of the Return Directive: 

 

Change brought by the implementation of the Return Directive introduced the possibility that 

the Police may, at the request of a TCN, replace the detention measure at the Aliens Centre 

with more lenient measures. Nevertheless, the main irregularity of the Aliens Act that 

alternatives to detention are considered only after the initial detention was ordered, has not 

yet been rectified. 

 

 

Q55. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the above-mentioned questions on “alternatives to detention”, which will affect in 

the future the interpretation of this criterion: 

 

At the moment no legislative changes are envisaged. 

 

 

 

4. Proportionality of the length of detention 

 

4.1 Defining the length of detention 
 

Q56. Taking into consideration the requirement that any detention shall be for “as short a 

period as possible”, how is the length of initial detention determined in your Member 

State? 

- By wholesale application of the time-periods fixed by national law 

Article 76 of the Aliens Act states that a TCN who is at risk of absconding or fails to depart from 

the country by the deadline specified and who for any reason cannot be removed immediately 

shall receive by the Police an order restricting his movement and obliging him to stay in the 

Aliens Centre or outside it until he/she is removed from the country, but for no longer than six 

months.  

 

In practice, this means that the initial detention is ordered for six months basically in every case. 

At this point no evaluation is made on how long the whole process of removal will take. The 

standard “as short as possible” is not applied by the Police.   Judgments of the Administration 
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Court I U 799/2012 and I U 351/2011 confirmed that the competent authority (the Police) 

ordered detention of a TCN in the Aliens Centre until his removal from Slovenia, but no longer 

than 6 months. The Police when deciding on the length of the initial detention do not consider 

whether removal could be realistically done in shorter time than six months but just 

automatically deprive the the TCN of their liberty for six months. Judgments, therefore, indicate 

that the Police are not assessing at the initial stage the length of detention according to the 

principle ‘as short as possible’ but in virtually every case determines the length of the initial 

detention for the period of six months, although the law clearly states that six months is a 

maximum length of detention and not the fixed and pre-determined time of detention. 

 

Q56.1 Please also elaborate on the question when the time of Art. 15 RD-detention starts 

running according to your national legislation (e.g. from the date of removal/detention order, 

from the date of apprehension, from the date of actual placement under detention, etc.)? 

 

The Detention starts running from the date and time determined by the detention order (judgment 

of the Administrative Court I U 799/2012) which, according to our understanding, corresponds to 

the moment of apprehension. 

 

Article 76 of the Aliens Act elaborates in addition to that staying out of the Aliens Centre without 

permission to exit, time spent in criminal detention, time of imprisonment or staying in the Aliens 

Centre during the procedure for international protection are not to be considered as time spent in 

returnee detention under the detention order. 

 

 

Q57. Taking into consideration the requirement that any detention shall be for “as short a 

period as possible”, how is the length of subsequent detention determined in your Member 

State? 

- By wholesale application of the time-periods fixed by national law 

Article 79 of the Aliens Act provides that if it is not possible for objective reasons to deport a TCN 

even after six months have elapsed, the police may issue a decision to extend the accommodation 

at the Centre and the stay under strict Police supervision for a further six months due to a failure 

of the TCN to cooperate in the deportation procedure, due to a delayed acquisition of documents 

from third countries or due to a pending procedure of establishing identity, if it is realistic to 

expect that it will be possible to deport the TCN within that period. 

 

In practice, this means that the initial detention is ordered for six months in every case. At this 

point no evaluation is made on how long the whole process of removal will take. The standard “as 

short as possible” is not applied by the Police. There is no case-law on this issue at this point. 

 

Q58. The control exercised by the judge in your Member State on the requirement that 

detention should be "as short as possible” is: 

 

- a full control not limited to a manifest error of assessment 

The Administrative Dispute Act does not limit a judge to adjudicate only on manifest errors of 

assessment. The Court can take any evidence it deems that would contribute to the clarification 

of the case and to a legal and correct decision. 
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Q59. Please elaborate on any changes in adjudicating the issues relating to the length of 

detention, brought about by the implementation of the Return Directive: 

 

Not relevant. 

 

 

Q60. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the above-mentioned questions on the “defining the length of detention”, which 

will affect in the future the interpretation of this criterion: 

 

At the moment no legislative changes are envisaged. 

 

 

 

4.2 Due diligence 
 

Q61. Please elaborate on how national courts interpret the “due diligence” criterion: 

 

According to the judge of the Administrative Court, national courts interpret the 'due diligence' 

as evaluating the work of competent authorities which carry out actions that would make 

removal as fast as possible and detentions as short as possible. 

 

However, in our view due diligence criteria were not properly assessed in the judgment of the 

Administrative Court in case U I 1130/2011 (29.6.2011). The Court concluded that there are 

reasonable prospects for the successful removal of the applicant within the next six months of 

prolonged detention, due to the fact that the defendant filed a request at the consular 

representative of a third country to issue a travel document for the applicant. From the 

reasoning one may deduce that the Court is satisfied with the basic information that the State 

made some progress in removal arrangements. It considered the moment of the filing of the 

request and the time that lapsed between the filing of the request and the moment of making a 

decision on the prolongation of detention as irrelevant. It does not also require the defending 

State to further elaborate if more interventions are needed in a concrete case in order to 

accelerate the issuing of travel documents. 

Q62. The control exercised by the judge in your Member State on the requirement that 

removal arrangements to be executed with "due diligence" is: 

 

- a full control not limited to a manifest error assessment 

On the basis of principles of general administrative law and in line with Article 20 of the 

Administrative Dispute Act, the Court explores and evaluates the facts of the dispute in the 

context of arguments provided by the parties. The Court is not bound by evidential submissions 

of the parties and can take any evidence it deems that would contribute to the clarification of a 

case and to a legal and correct decision. According to the interview with the Administrative 

Court judge, the Court does not collect additional evidence on its initiative solely for the 

benefit of the state (as a party in the dispute). 
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Q63. Please elaborate on any changes in adjudicating the issues relating to the due 

diligence criterion, brought about by the implementation of the Return Directive: 

 

Not relevant. 

 

 

Q64. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the above-mentioned questions on the “due diligence”, which will affect in the 

future the interpretation of this criterion: 

 

Not relevant. 

 

 

 

4.3 Removal arrangements in progress 
 

Q65. Please elaborate on how national courts check whether removal arrangements are in 

progress: 

 

The Administrative Court reasoned in case U I 1130/2011 (29.6.2011) that there are no 

reasons to doubt, in the estimation provided by the defendant (i.e. the State), in the motivation 

of the contested administrative decision that there are reasonable prospects for the successful 

removal of the applicant within the next six months of prolonged detention, due to the fact that 

the defendant filed a request at the consular representative of a third country to issue a travel 

document for the applicant.  

 

From the reasoning one may deduce that the Court is satisfied with the basic information that 

the State made some progress in making removal arrangements. It considered the moment of 

the filing of the request and the time that lapsed between the filing of the request and the 

moment of making a decision on the prolongation of detention as irrelevant. It does not 

require the defending State to further elaborate if more interventions are needed in a concrete 

case in order to accelerate the issuing of travel documents.  

 

 

Q65.1. The control exercised by the judge in your Member State on the requirement "that 

removal arrangements are in progress" is:  

 

- a full control not limited to a manifest error of assessment, also substituting judge’s 

own discretion to that of decision-making authority 

On the basis of general administrative law principles and in line with Article 20 of the 

Administrative Dispute Act, the Court explores and evaluates the facts of the dispute in the 

context of arguments provided by the parties. The Court is not bound by evidential submissions 

of the parties and can take any evidence it deems that would contribute to the clarification of 

the case and to a legal and correct decision. 
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Q66. How do Strasbourg proceedings, namely when an interim measure based on the Rule 

39 has been ordered, impact on (the lawfulness of) the length of detention (please also 

consider three requirements developed by the Strasbourg court in this respect – see Concept 

Note III. 4.2): 

 

There is no case law regarding the Strasbourg proceedings. But we may assume that Slovenia 

fully respects the Rule 39 and it would comply with an interlocutory injunction. 

 

 

Q67. How do internal judicial proceedings suspending the return, impact on (the 

lawfulness of) the length of detention: 

 

According to Article 73 of the Aliens Act if needed to ensure the necessary participation of the 

TCN in proceedings before the national authorities of RS, the TCN will normally be issued 

with a decision on a temporary stay which excludes a detention order. There is no case-law on 

how an interlocutory injunction would impact upon the length of detention, but it can be said 

at least that the maximum time-limits under national law must be respected (no detention 

beyond twelve months). 

 

 

Q68. Is there any obligation on the side of the administration or the reviewing court to 

inquire with the court where the parallel proceedings about return are pending about the 

possible length and/or outcome of those proceedings? 

NO 

 

Q68.1. If the response to the previous question is YES, please elaborate on the relevant 

modalities of the mentioned inquiry: 

 

Not relevant. 

 

 

Q69. Does the period when asylum proceedings are pending have any impact on calculating 

the length of detention? 

NO 

 

Q69.1. If the response to the previous question is YES, please elaborate on the relevant 

national case-law in this respect (please also consider CJEU, Kadzoev and Arslan): 

 

Not relevant. 

 

 

Q70. Please elaborate on any changes in adjudicating the issues relating to the removal 

arrangements in progress criterion, brought about by the implementation of the Return 

Directive: 

 

Not relevant. 
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Q71. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the above-mentioned questions on the “removal arrangements in progress”, which 

will affect in the future the interpretation of this criterion: 

 

At the moment no legislative changes are envisaged. 

 

 

 

5. Necessity of the extension of the length of detention  

beyond 6 months 
 

Q72. Does your Member State’s legislation provide for the possibility of extension of 

detention beyond 6 months because of: 

 

- A lack of cooperation by the third-Member State national concerned  

Yes, specified in Article 79(1) of the Aliens Act, detention may be prolonged beyond the 

initial six months due to the failure of a TCN to cooperate. In the judgment of the 

Administrative Court in case I U 1130/2011, the detention was prolonged because a 

TCN did not cooperate in the procedure; he did not submit documents about his identity 

which were later found in his possession. But it is important to say that this was not the 

sole reason for the extension of detention. The competent authority took into account 

also that the TCN lied about his identity and stated that he just wanted to leave Slovenia 

and solve his problems in another country due to rejected applications in Slovenia. 

 

 

- Delays in obtaining the necessary documentation from the third countries 

Yes, specified in Article 79(1) of the Aliens Act, extension of detention is possible due to 

a delayed acquisition of documents from third countries. See also the case in the answer 

above (Q72 – Lack of cooperation). 

 

- Else 

Extension of detention due to a pending procedure of establishing identity, specified in 

Article 79(1) of the Aliens Act. In judgment of the Administrative Court I U 1130/2011, a 

TCN did not submit any documents to prove his identity and also did not cooperate with 

the authorities in the procedure.  At a later stage, the Police established his identity via 

Interpol and also established that the TCN had given them different (wrong) information 

as to his identity. He also had in his possession documents proving the same identity as 

given by Interpol but he did not submit them to authorities but rather claimed another 

identity. This, undisputedly, raises the issue of lack of cooperation but it can be argued 

that there is a difference between a TCN unable to establish his identity with document 

proving his identity (e.g. coming from a country where relevant documents are not 

issued to him or documents were lost during travelling) but who expresses honest 

intention to take part in the process of obtaining these documents and a TCN who is 

intentionally unwilling to provide with documents despite having the opportunity to do 

so or gives the authorities false information about his identity. Since the case dealt only 

with the latter, one cannot conclude what legal consequences would be taken against 

TCNs who are objectively unable to establish their identity. 
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Q72.1. The control exercised by the judge in your Member State on the “lack of cooperation” 

or “delays in obtaining the necessary documentation” is:  

 

- a full control not limited to a manifest error of assessment, also substituting judge’s 

own discretion to that of decision-making authority 

On the basis of general administrative law principles and in line with Article 20 of the 

Administrative Dispute Act, the Court explores and evaluates the facts of the dispute in 

the context of arguments provided by the parties. The Court is not bound by evidential 

submissions of the parties and can take any evidence it deems to contribute to the 

clarification of the case and to a legal and correct decision.  There is no relevant case 

law for now, but the Administrative Court judge said in the interview that the Court 

always takes into account all facts concerning the specific case and necessary for the 

decision, not just arguments of the parties. 
 

 

Q73. When deciding on the extension of detention, is a new assessment of a risk of 

absconding conducted? 

YES   

 

Q73.1. Please elaborate on any selected response to the provisions question with reference to 

pertinent national case-law: 

There is no case law for now, but the Administrative Court judge said in the interview that the 

re-assessment of the risk of absconding is needed when deciding anew on the extension of 

detention.  

 

 

Q74. When deciding on the extension of detention, is a new assessment of alternatives to 

detention conducted? 

YES 

 

Q74.1. Please elaborate on any selected response to the provisions question with reference to 

pertinent national case-law: 

There is no case law, but Article 79(1) ind.2 of the Aliens Act is explicit in providing on equal 

footing with the extension of detention (Article 79(1) ind.1) that the Police may determine 

another place of accommodation for a TCN outside the Aliens Centre until his/her deportation 

where he/she must observe the rules on accommodation outside the Centre. Contrary to initial 

detention proceedings which allow for a decision on alternatives of detention only after a 

detention decision was ordered (see answers to Q48.), it means that the Police have an 

obligation to consider alternatives to detention after the expiry of six months of initial 

detention if they would like to extend the detention beyond six months.  An obligation to 

consider alternatives comes from the strict test of proportionality which is applied in 

accordance with the Article 2 of Slovenian Constitution. The test of proportionality obligates 

that the competent authority when deciding on detention uses the most lenient measure which 

still ensures the achievement of the aim - removal from the country. 
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Q75. Please elaborate on any changes in adjudicating the issues relating to the extension of 

detention criteria, brought about by the implementation of the Return Directive: 

 

The main change implemented in national law due to the Return Directive is the introduction 

of a different system of legal remedies against a decision extending detention or a decision on 

alternatives to detention, which, from the standpoint of effectiveness, is quite unreasonable. 

Previously it was possible to appeal against a decision extending detention on the basis of 

principles of general administrative law but with implementation of the directive the Aliens 

Act now provides an opportunity to lodge an action at the Administrative Court and the Court 

must give a decision within eight days. This ensures a speedy judicial review. However, before 

2011, no appeal was permitted against a decision by which a TCN’s request for a more lenient 

measure was refused. 

 

 

Q76. If relevant, please elaborate in the following on any on-going legislative changes 

relating to the above-mentioned questions on the possibility of extension of detention 

beyond 6 months, which will affect in the future the interpretation of this criterion: 

 

At the moment no legislative changes are envisaged. 

 

 

 

6. Different intensity of review with the lapse of time 
 

Q77. Does your Member State’s legislation, case-law or any other written or unwritten 

judicial practice indicate any difference of the intensity of the lawfulness review of 

detention depending on the time spent in detention (i.e. does the intensity of review 

increase with the lapse of time spent in detention)? 

NO 

 

Q77.1. If the response to the previous question is YES, please elaborate on relevant national 

provisions and/or pertinent case-law and explain if relevant how the intensity of review 

increases: 

 

Not relevant. 

 

 

 

7. Consequences of unlawful detention and re-detention 
 

Q78. In your Member State, the declaration of detention as unlawful by judges leads to: 

 

- Immediate release of the TCN concerned irrespective of whether the reasons of 

unlawfulness were procedural flaws or the breach of one of the necessity and 

proportionality criteria foreseen under Art. 15 RD 

 

Article 79.a of the Aliens Act states that if reasons for the detention are no longer 

given, the Police shall immediately release the TCN from the Aliens Centre. The same 
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is valid for procedural flaws in detention determination proceedings if they are of such 

intensity (slo. bistvena kršitev postopka) that it does not allow their rectification during 

the procedure before the Administrative Court. If they can be and are rectified, the 

Administrative Court may dismiss an action as unsubstantiated (Article 63(2) ind.2 of 

the Administrative Dispute Act). Essential procedural flaws are defined in Article 27 of 

the Administrative Dispute Act in an abstract manner, i.e. if the proceedings before the 

issuing of an individual administrative decision were not in conformity with the rules 

of procedure and such a flaw affected or could have affected the legality and material 

correctness of the decision. More concretely, e.g. if the individual administrative act 

was issued by an incompetent authority or if a TCN was not given an opportunity to be 

heard on the facts, circumstances and the law of the case which were relevant for the 

decision. In case of such procedural flaw, the detainee is to be immediately released. 

 

 

- Immediate release of the TCN concerned only when the reason of unlawfulness was 

the breach of one of the necessity and proportionality criteria foreseen under Art. 

15 RD 

 

Not relevant. 

 

 

Q79. After release of the TCN concerned as a result of declaring detention unlawful, is it 

possible in your Member State to re-detain the TCN concerned? 

YES   

 

Q79.1. If the response to the previous question is YES, please elaborate with reference to 

relevant provisions and pertinent national case-law on the reasons which can be invoked for 

the re-detention: 

There is no case-law regarding this issue, but according to the Aliens Act there is no 

restriction on re-detaining under the condition that the overall length of detention does not 

exceed twelve months. 

 

 

Q80. After the release from detention because of the expiry of the maximum time-limits, is 

it possible in your Member State to re-detain the TCN concerned? 

NO 

 

 

Q80.1. If the response to the previous question is YES, please elaborate with reference to 

relevant provisions and pertinent national case-law on the reasons which can be invoked for 

the re-detention like for instance a new element: 

 

Not relevant. 

 

 

Q81. Do the victims of unlawful pre-removal detention have an enforceable right to 

compensation in your Member State? 

YES  
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Q81.1. If the response to the previous question is YES, please elaborate on the relevant 

provisions and pertinent case-law, including some elements on the amounts of compensation: 

 

Under Article 30 of the Constitution of the Republic of Slovenia, any person unjustly deprived 

of his liberty without due cause has the right to compensation, and other rights provided by 

law. 

 

Under the previous case-law – partly related to the issue of compensation – there was a 

different legal understanding by courts in a particular legal situation in which, during the 

judicial review, a detention decision ceased to be in force for different reasons. The 

Administrative and the Supreme Court held that the returnee (complainant) who is still present 

or has already left Slovenia, but he/she did not change his/her lawsuit from the claim that the 

court should quash an administrative decision (and return the case back to the administrative 

authority) to a claim that the court should issue a declaratory judgment on illegality of a 

detention order, does not have a legal interest anymore to continue challenging the detention 

order. However, the Constitutional Court decided in a case Up-51/13 that a declaratory 

judgment in the proceedings for the judicial review of a detention order entails, by its content, 

the partial granting of the challenged action. In the case that the complainant has not 

submitted a declaratory claim, this does not constitute an impediment to a court merely 

establishing the illegality of the challenged act in renewed proceedings. By this, the 

Constitutional Court established a possibility for the returnee to continue with legal 

proceedings against the State with the declaratory claim of unlawfulness of the detention order 

and, consequently, also a claim for compensation.  

 

 

Q82. If possible, please explain how widespread is the practice of asking for compensation 

by unlawfully detained third-country nationals: 

 

Up to now there have not been any real cases, mainly due to a weak preparation of actions 

against detention decisions. 
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IV. STATISTICS 
 

 

Q83. If possible, please elaborate on any available statistics on judicial control of 

lawfulness of detention, especially concerning the release from detention as a 

consequence of the judicial control: 

 

Due to the lack of free legal aid, there were just a few cases: 

In 2010 and 2011 there were no cases concerning detention in the return procedure. 

In 2012 there were 4 cases, but in all four situations the Administrative Court dismissed the 

appeals. 

In 2013 (from January to May*) there were 2 cases; in one case the Administrative Court 

dismissed the appeal and in one the Court ruled in favour of the applicant and released him 

from detention. 

*More recent data has not yet been made available (Source: the Ministry of Interior) 
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V. BEST PRACTICES 
 

 

Q84. Please list here any best practices relating to the judicial control of detention, which 

you think can be deduced from your previous responses and explain briefly why you think 

that any particular practice is a best practice: 

 

The best practice relating to the judicial control of detention is the very strict proportionality 

test with which the Court makes an assessment of all the given evidence and also of those in 

favour of a TCN. Since free legal aid does not function in practice, the strict proportionality 

test is the best way to protect the TCN against arbitrary action by the Police. 

 

 

Q85. Please add here any other element not related to previous questions and that you would 

like to cover: 

 

Not relevant. 

 

 


