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l. SETTING THE SCENE

1. FIRST STAGE of judicial control,
I.e. judicialcontrol of Initial Detention acc. to Art. 15(2) RD

Q1. Theinitial detention is ordered by:

- An administrative authority. The TCN concerned tresright to take proceedings by
means of which the lawfulness of detention is sttbje a judicial review (AT, BE,
BG, CZ, SI, SK)

The initial decision (administrative order, usualdministrative order without
further investigations, Mandatsbescheid) is madetHey BFA (Federal Office for
Immigration and Asylum). A complaint against sucldexision is possible. The
complaint is decided by the Federal AdministraB@urt.® The complaint has to he
filed with the BFA; the Office has to decide inralpninary decision. The BFA has
to submit the complaint, the preliminary decisiondathe files to the Federal
Administrative Court.
The Federal Administrative Court and Administrat@eurts in the Federal States
have been established in 2013 and judges were urategd in 2013, the wor
started on 1 January 2014. Before 2014 the competém decide about detention
orders was allocated to the Aliens Police. IndememdAdministrative Boards (ar
Senates, UVS - Unabhéangige Verwaltungssenate) igsponsible to decide about
complaints filed against detention orders. As thierence to jurisprudence is mainly
based on decisions taken before the establishmfetiteonew administrative and
judicial framework, it is necessary to mention tinganizational development here

- An administrative authority. The order must be esdd by a judicial authority within
a specific time-limit (NL)
Not relevant.

- Administrative authority. However, it can order elgion of a certain length, and
detention which goes beyond that length is ordésed judicial authority (IT, HU,
FR)

Not relevant.

! Bundesgesetz, mit dem die allgemeinen Bestimmunigieer das Verfahren vor dem Bundesamt fir
Fremdenwesen und Asyl zur Gewahrung von internakion Schutz, Erteilung von Aufenthaltstiteln aus
bertcksichtigungswiirdigen Griinden, Abschiebung,diog und zur Erlassung von aufenthaltsbeendenden
Maflnahmen sowie zur Ausstellung von 6sterreichisddekumenten fiir Fremde geregelt werden, Act on
Procedures bevore the BFA (BFA-VerfahrensgesetFA-BG), BGBI. | Nr. 87/2012, Amendments: BGBI. |
Nr. 68/2013; BGBI. | Nr. 144/2013. In force sinceldnuary 2014. See also Bundesgesetz Uiber dashkésrfa
der Verwaltungsgerichte, Act on Procedures beforehe t Administrative Courts
(Verwaltungsgerichtsverfahrensgesetz — VWG\B&BI. | Nr. 33/2013 as amended bBGBI. | Nr. 122/2013

In force since 1 January 2014.
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- Ajudicial authority on request of an administratauthority (DE)
Not relevant.

Q1.1. For any response you chose in the previous quegilease explain whether the judge
controls ex officio all the elements of the lawfulnessrespective of the arguments of the
parties or whether the judgienits the control only to the argumentsraised by the parties:

According to § 22a Act on Procedures before the BteAFederal Administrative Court has
to decide abouall aspects of legality of detention, if the TCN is still in detentiontla¢ time
when the Court decides. Thus the judge controtsfecio all elements of lawfulness
irrespective of the arguments in case the TCNillsrstetention.

The decision is a twofold one.

1. The judge has to decide whether detention ifulafivecessary and proportionate) at th
time of the decision in order to establish whettrenot detention may be continued. This
situation corresponds to the situation in forceiluBi December 2013; the extent of judicial
control is the same. The High Administrative Cdwetd that the control is not limited and
the previous Federal Administrative Senates wefigedt to a full control of all aspects of
legality of detention (see e.g. High Administraf@@urt, 2010/21/0292, 15.12.2011). The
Federal Administrative Court decided that the cohis not limited and continued the
practice to control all elements irrespective o gfrguments raised (see BVwG, G307
2007974-1, 21.5.2014; so far there are no decislpnthe High Administrative Court based
on the new legal situation).

11%

2. The judge also has to decide whether the initeiention was lawful. The Court decide
about the legality of the initial decision only tadf the arguments into account, which were
raised by the applicant (see e.g. UVS-01/51/76141206.1.2013). The Act on Procedures
before the Administrative Courts limits the contimbe exercised by the Courts to
arguments raised in the complaint (see § 27 Ad®tedures before the Administrative
Courts). If the person is no longer in detentioe findge only takes the arguments raised
into account.

)

New facts and proofs in the complaint may onlydi@stted by the applicant, if the reasagns
enumerated in 8 20 (1) Act on Procedures befordBth& are fulfilled. New facts and proafs

after the decision was made; 2) the procedure leefloe BFA was deficient; 3) the TNC did

the procedure was pending before the BFA; 4) thegrewas not capable of submitting the
facts. In practice new facts and proofs are raipmitted by the applicants.

The Court has to control the legality of detentadter four months of detention ex officio
and exercise full control and the BFA has to colntine legality within the first four months.
The Court and the BFA are obliged to decide abdiiaspects of legality.

CONTENTION: Judicial Control of Immigration Detention - project co-funded by
the European Union, European Return Fund - “Community Actions” 2012  Page 2

may be submitted, if 1) the facts on which the sileciwas based changed considerably

not have access to these proofs and did not hawelkdge about the facts at the time when



Q1.2. What are in your opinion thedvantages and disadvantagesf the options you chose
in QlandQ1.1?

In general one could qualify the full judicial cooltabout prolongation of detention, which
has to take place upon a complaint by the TCN ierde®n as an advantage. Also the
regular control of legality by the Federal Admimaive Court is an advantage.
As the jurisprudence shows the decisions often lyneeger to the fact that there is |a
necessity to secure a person’s removal or to setieereturn procedure without fully
investigating all the facts of the case. Generarnges in the line of arguments used by|the
Federal Administrative Court and previously by timelependent Administrative Senates
were often based on the jurisprudence of the HidiiAistrative Court.

(The system is only applicable since 1 January 2@1thorough analysis is only possible
after a certain period. The system however is notddmentally different in comparison |to
the previous system with regard to judicial contaold with regard to the extent of judicial
control. The main difference is that the Federaimimstrative Court is responsible for
judicial control, whereas until 2014 the competerwas allocated to the Independent
Administrative Senates (or Tribunals) in the Fed&tates.)

Q2. Please provide below a short descriptiothefsystem of legal aidor pre-removal
detainees in your Member State

Free legal aid is available for persons who argne-removal detention and also for
persons who are apprehended according to the ARalige Act. The persons have to be
informed about the availability of free legal aig procedural order
(Verfahrensanordnung). Legal counsellors do haveugaport applicants when they file a
complaint. They also have to inform them abouptiospects of success of a complaint.

Q3. Do the competent judicial authorities, i.e. therts ordering, endorsing or reviewing
(administrative decision regarding) the initial elgion belong to:

Civil jurisdiction

Administrative jurisdiction

Criminal jurisdiction

Special jurisdiction

Else

O 00O Xo

Not relevant.

Q4. Is the judge ordering, endorsing or reviewingithigal detention,

- Hearing only detention cases in general (speciapaience)?
No.

- Hearing only immigration law cases?
No.
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- Hearing a wide range of cases not limited to imatign/detention (general
competence)?

The Federal Administrative Court as such has a ggneompetence. The Court jis
organised in Chambers and Senates. The regionahdbraoffices in three othe
towns outside Vienna (Linz, Graz and Innsbruck)ldowa Chamber as well.
Chambers 1 and 2 (located in Vienna) are respoadibi asylum and immigratio
law cases including detention, the branches are dkaling with asylum and aliens
law cases. Fields of competence are allocated ®o jtldges in advance by the
committee on the allocation of duties consistinghefjudges of the CourBased on
this allocation system certain judges are usually (but not necessarily) only
competent to deal with asylum and TCN law cases.

=

=)

Q5. If the detention is orderetly an administrative authority and reviewed on the
initiative of the detainee by a judicial authority, does your Member State’s legislation
provide for a second level of jurisdiction for teamination of the lawfulness of detention?
X YES NO

Q5.1. If the answer to the previous question is YESagdeelaborate oany differencesin
the control of lawfulness of detentiobetween the first and the second levels of
jurisdiction :

The Federal Administrative Court has to decide abfaats and law, the High
Administrative Court only decides about the law.

The Federal Administrative Court has to decidetmrerits if the facts are established.
The Court may (but not necessarily must) referctse back to the administrative authority,
the BFA. The BFA then has to conduct further ingaiand has to establish all the facts
and decide again on the basis of the reasoningerdicision and has to follow the opinign
of the Court.

The person may file a remedy, calleslision, to the High Administrative Court (Art. 133
(4) Austrian Constitution, B-VG, 8 25a Act on thghHAdministrative Court). The High
Administrative Court has to decide about the lagadf the order, thus the Court has to
decide about the law. The revision has to be subdio the Federal Administrative Court,
this Court has to decide whether such a revisicaisissible. A revision has to be
permitted if one of the reasons enumerated in 8A&an the High Administrative Court is
fulfilled. The Federal Administrative Court has to allow ais&n if a legal question has tq
be solved which has fundamental importance, esihebi@cause the decision deviates from
previous jurisprudence of the High Administrativeu@, if there is no such jurisprudence
or because there is no consistent jurisprudenck wgard to the legal questioAlt. 133
(4) B-VG) It is also possible that the Court renders a fidecision if all facts are
established.

If the Federal Administrative Coudbes not allow a revision the person may file an
extraordinary revision to the High Administrative Court.

A procedure about an ordinary revision is condudigdhe Federal Administrative Court
and then submitted to the High Administrative Cdtotiether with the files and the
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preliminary decision), a procedure about an extidiaary revision is conducted by the
High Administrative Court. In the latter case thergon has to submit reasons why the
guestion is a question of fundamental importance.

According to 8§ 8 Act on Procedures before the Bif@Ministry of the Interior may file a
revision to the High Administrative Court as well.

Q6. If the detention i®rdered/endorsed by a judicial authority, does your Member State’s
legislation provide foa second level of jurisdictionfor the examination of the lawfulness of
detention?

YES NO

Q6.1. If the answer to the previous question is YESagdeelaborate on any differences in
the control of lawfulness of detention betweenfitst and the second levels of jurisdiction:

Not relevant.

Q7. If relevant, please elaborate in the following any on-going legislative changes
relating to theQQ. 1-6 which will affect in the future the judicial cant of detention:

As the system is only working as described abomee sianuary 2014 there are no on-going
legislative changes. There is however a “certainsmlidation” of practice.

2. SECOND and SUBSEQUENT STAGES
of judicial control,
I.e. judicial control of continuing detention accordibg Art. 15(3

Q8. The lawfulness of continuing detention is con&rdlby a judicial authority:
o Onlywhenthe detention order irenewed
o Independently from the renewal orde(i.e. irrespective ofthe time when the
detention order is renewed)
X Both options are possible

Q8.1. What are in your opinion thedvantages and disadvantagesf the option you chose
in the previous question?

An advantage is that the lawfulness of detentios tbabe controlled ex-officio and upon a
complaint. The system works as follows: The adtnatige authority (BFA) has to review
the proportionality of detention every four weekke Federal Administrative Court has |to
review the lawfulness if detention lasts longemntf@aur months and then every four weeks.
A complaint to the Court is possible from the bagig. As long as a complaint is pending
there is no ex-officio review.
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2.1  Judicial control of detention exercised on theccasion of
the renewal of detention

Q9. When judicial control is exercisexh the occasion of the renewal of detentioand_the
renewal decision was taken by the administratisrihé judicial review of the lawfulness of
the renewal order:

- Automatic
As mentioned above the judicial control is automatier four months of detention

- Possible only on application of the detainee
Judicial control is possible upon a complaint by detainee at any time after a
decision has been rendered.

Q9.1.For each of the response you chose in the pregoestion, please explain whether the
judge controlex officioall the elements of the lawfulness irrespectivéhefarguments of
the parties or whether the judge limits the contrdly to the arguments raised by the parties:

See the answer to question Q 1.1.
The judge has to decide whether detention is lamidessary and proportionate) at the
time of the decision in order to establish whettrenot detention may be continued.

The judge also has to decide whether the initia¢gon was lawful. The Court decides
about the legality of the initial decision only tadf the arguments into account, which were
raised by the applicant (see e.g. UVS-01/51/76142206.1.2013).

Q10.What are in your opinion thedvantages and disadvantagesf the options you chose
in Q9 andQ9.1:

There are no advantages or disadvantages, theraystaks quite well.

Q11.If the response to th@9 is “possible only on application of the detainee”does your
Member State’s legislation provide farsecond level of jurisdictionfor the examination of
the lawfulness of renewal order

YES NO

Q11.1.If the answer to the previous question is YR®Base elaborate on adifferencesin
the control of lawfulness of detentiobetween the first and the second level®f
jurisdiction:

Not relevant.

Q12. If the renewal decision is taken by a judicialteuity, is there anysecond level of
jurisdiction for the examination of the lawfulness of renewfalletention?
YES X NO
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Q12.1.1f the answer to the previous question is YESagdeelaborate cemy differencesin
the control of lawfulness of detentiobetween the first and the second levels of
jurisdiction :

See the answer to Q 5.1.

2.2 Judicial control of detention exercised indepeatently (in time) from
the renewal of detention

Q13. If the lawfulness of continuing detention is cafied independently from the
renewal order, the lawfulness of detention is reviewed by:

- An administrative authoritgx officiowith an automatic judicial review
The administrative authority (BFA) has to revieve throportionality of detentio
every four weeks. The Federal Administrative Chiaig to review the lawfulness
detention lasts longer than four months and themefour weeks.

-

if

- An administrative authoritgx officiowith the possibility of judicial review on the
application of the TCN concerned

As mentioned above the proportionality is contmbliex-officio by the BFA every
four weeks. After four months of detention the Fdd&dministrative Court has to
review the lawfulness. A complaint to the Courpassible from the time when the
detention order is issued.

- An administrative authority on application by th€N concerned with an automatic
judicial review
Not relevant.

- An administrative authority on application by thEN concerned with the possibility
of judicial review on the application of the TCNno@rned
Not relevant.

- A competent courgx officiowith no possibility of second level review of lavrfiess
of detention
Not relevant.

- A competent courex officiowith the possibility of second level review of fawness
of detention on application of the TCN concerned
Not relevant.
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- A competent court on application by the TCN conedrwith no possibility of second
level review of lawfulness of detention
Not relevant.

- A competent court on application by the TCN conedrwith the possibility of
second level review of lawfulness of detention

After four months of detention the Federal Admiaiste Court has to review the
lawfulness on a regular basis. A complaint to theu@ is possible from the time
when the detention order is issued. A revisionh® lHigh Administrative Court i
possible against a decision by the Federal Admiatiste Court.

Q14.What are in your opinion thedvantages and disadvantages of the option you cleos
in the previous question?

An advantage is the combination of both review owthThe dense ex-officio control might
be a disadvantage as well, as the authorities d@dQourt could just enact an automatic
review mechanism without checking the lawfulnessfaly.

Q15. Is thejudge controlling the lawfulness of continuing detentithe sameas the one
ordering/endorsing/reviewing (administrative demmsiregarding)the initial order of
detention?

YES NO

This depends on the allocation of competences dddidadvance. It might be the same
judge but there is no automatism.

(The judge deciding in the asylum procedure istnetsame judge who decides the aliens’
law procedure.)

Q15.1 If the answer to the previous question is NOagéeexplain briefly the difference:

See the answer to Q 15.

Q16. If relevant, please elaborate in the following any on-going legislative changes
relating to theQQ. 8-15 which will affect in the future the system juditicontrol of
detention:

No on-going legislative changes.

3. Control of facts and law

Q17.The control exercised by the judge in your Mentiate on the materiality of tiiacts
of a case of detention is:

- acontrol limited to a manifest error of assessment
Not relevant.
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- afull control not limited to a manifest error (fsssment

Yes, there is a full control if detention is stillplace.

If the judge decides that the BFA did not inveségadl the facts of the case referred
to at the first instance, the BFA, for further ddishment of facts. The judge may
decide the case based on the established facts@hald a hearing if necessary.
As the BFA decides without an intense investigadimhissues an administrative
order (Mandatsbescheid) this would be a possibittinfluence the BFA to conduct
further inquiries. In practice the Independent Adisirative Senates and the Federa
Administrative Court usually confirm the decisidrttee BFA. As the case law
examples show the judges usually confirm the reagon

As mentioned above new facts and proofs may ongubmnitted by the complainant,
if the reasons enumerated in § 20 (1) Act on Praoesibefore the BFA are fulfilled.
New facts and proofs may be submitted, if 1) tleesfan which the decision was
based changed considerably after the decision wadem?2) if the procedure before
the BFA was deficient; 3) if the TNC did not hawxess at the time when the
procedure was pending before the BFA: 4) if thesperwas not capable of submitting
the facts.

Q18. The control exercised by the judge in your Menthiate orlegal elementf a case of
detention is:

- acontrol limited to a manifest error of assessment
Not relevant.

- afull control not limited to a manifest error (fsessment

The Federal Administrative Court exercises fulltcoh

A revision to the High Administrative Court (secdedel! of judicial control) is only
admissible if one of the reasons enumerated ina8At% on the High Administrative
Court is fulfilled. The Federal Administrative Court has to allow aisen if a legal
guestion has to be solved which has fundamentadritapce, especially because the
decision deviates from previous jurisprudence eftiiigh Administrative Court, if
there is no such jurisprudence or because themdisonsistent jurisprudence with
regard to the legal questioi(t. 133 (4) B-VG)

Q19. If relevant, please elaborate in the following any on-going legislative changes
relating to theDQ. 17-18 which will affect in the future the control ofdis and law:

No on-going legislative changes.
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4. Proportionality in general

Q20. Describe briefly how the judge will in your Memb®8tate assess the proportionality
a detention (quote thmain elements to be controlledn that basis):

Proportionality includes all elements which are é¢akinto account when deciding wheth
detention is balanced to reach the aim or if lessrcive measures or no measures woulg
sufficient (see VWGH 2013/21/0090) or if detentsonecessary and proportionate to sec
the return procedure or the removal.

See for many about the necessity to take all elsmeto account and establish the tr
factual situation: VwGH 2011/21/00089.

The aims are securing the return procedure or #amaoval. Detention has to be necess
to reach the aim.

A general statement in the decisions refers tof#log that the person’s intention not
leave Austria is not sufficient to justify that thecurity interest requires detention (see
many UVS-01/55/13313/2013, 27.11.2013, UVS-01/48/4/2013, 25.11.2013).

All elements related to the risk of absconding de&ken into account to asse
proportionality of detention. These are: Previoushaviour of the person, attempts
abscond, violation of registration obligations (98¥S-01/55/13313/2013, 27.11.2013),
activities to obtain a passport, false statementthe asylum procedure, no interest in
asylum proceedings (see UVS-01/55/13313/2013, 2013), violations of cooperatio

duties with the authorities, intensity of the vima of cooperation duties (UV$
01/51/13223/2013, 20.11.2013), violation of coopieraduties regarding the establishme

of the identity. Hunger strikes are seen as a laickooperation with the authorities (UV
01/20/4392/2013, 22.5.2013, UVS-01/46/158/2012.2Q13).
Criminal actions or convictions (see e.g. UVS-0112@12/2009, 7.1.2010, UV{

01/46/4503/2011, 13.5.2011, UVS-01/40/12094/20811222011, UVS-01/40/14999/201

UVS-01/45/4456/2011, 22.4.2011, UVS-01/46/10271/203.9.2011). See also: Violatio
of obligations to stay in a certain district durinhe asylum procedure, which occurr
months ago, do not justify detention (VwA3812/21/0110, 12.9.2013).

A general lack of cooperation with the authoritjestifies detention (UVS-01/20/4392/20
22.5.2013).

The decisions usually also mention that the peiisomot integrated in Austria, does n
work in Austria and does not have family ties insthia (see for many and with mo
details: UVS-01/55/13313/2013-20). This lack okgmation is seen as an element o
higher risk of absconding.

This is a general reasoning in quite a number aislens contained in the database. See
many and with more details: UVS-01/55/13313/2013i#2€ome comes from a boyfrien
whose name and identity has not been stated. Famagyare not created when a pers
lives with a “friend” only for a couple of days.
lllegal employment is relevant for the decisiontttiee TCN has to leave the country

does not justify detention in order to secure thetum procedure (see UV$

01/45/10588/2013).
Reasonable prospects to remove the person are taitenaccount as well. These ar
Likeliness that a return certificate will be issuég the authorities of the country
nationality (Ghana, UVS-01/46/10295/2013), liketimeof getting a travel documer
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contact of Austrian authorities to the authoritiesthe home country. As long there is

2 Verwaltungsgerichtshof, VWGH, High AdministratiGaurt.

CONTENTION: Judicial Control of Immigration Detention - project co-funded by
the European Union, European Return Fund - “Community Actions” 2012  Page 10



clear indication that the state of origin (here At@g) will not issue a travel document,
detention is justified (UVS-01/45/13447/2013, 22013).

A subsequent application for asylum might be aicattn for the intention not to leave the
country voluntarily (UVS-01/46/14830), 25.4.2012).
Detention is justified as the subsequent asylunlicgipn was only filed to avoid detention
(UVS-01/45741/2011, 7.1.2011) or removal (UVS-08489/2009, 2.7.2009).

The applicant never intended to apply for asyluhe asylum procedure however w
declared admissible. From that time onwards detenis unlawful (UVS-01/55/9244/2013
Detention is unlawful when an application for aswlus declared admissible (UV
01/5673929/2013, 16.4.2013).

See however: High potential of criminal energy,utjo an application for asylum was filed,
detention may be upheld (UVS-01/46/10295/2013).

Q
(2]

Ur—

5. Expediency
(or deference in English & opportunité in French) n general

Q21. The control exercised by the judge in your Mentite on a case of detention can
touch upon expediency?
YES

Not relevant.

NO
Expediency as such is not mentioned in the legsisdar control of detention and thus
judges are not referring to expediency.

Q21.1 If the response to the previous question is Y&8ase elaborate on any changes in
this respect, brought about by the implementaticth@ Return Directive:

Not relevant.

Q22. If relevant, please elaborate in the following any on-going legislative changes
relating to theQQ. 20-21 which will affect in the future the control of padiency:

There are no on-going legislative changes.
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IIl. ELEMENTS OF LAWFULNESS
NOT EXPLICITLY MENTIONED IN ART. 15 RD

1. Quiality of law
Q23. Is there any case-law in your Member State comogrtihe assessment of the quality of
the legal provisions applying to pre-removal detantin terms of theirpreciseness
foreseeability or accessibility?

YES NO X

No case law on preciseness, foreseeability or attubty. The Constitutional Court decided
that the provisions on detention are in conformitth the Constitution. The Court also
confirmed that the authorities and the Independeiministrative Senates and now the
Federal Administrative Court have to decide takaiighe facts into account. Less coercive
measures have to be applied in case they areisuffto reach the aim (Constitutional Court,
G140/11 ua, 3.10.2012). If less coercive measurea@plied and the order could not be
delivered detention is justified (UVS-01/61/55221202.5.2012).

Q23.1.1f the response to the previous question is YESqe elaborate on the relevant case-
law:

Not relevant.

2. Compliance with procedural rules

Q24. What is the impact of (non-)compliance with dotieeprocedures relating to detention
on the lawfulness of detentioPlease also elaborate on possilgieocedural flaws which
according to your Member State’s case-ldavnot affect the lawfulness of detention (e.g.
the right to be heard as suggested by the CJEU.R)G

Proceduralflaws might affect the lawfulness of detention. This depends on the question
whether the procedural flaw would have led to dedént decision or it would have been
possible that the procedural flaw led to a diffareecision (see e.g. High Administrative
Court, VWGH 2010/21/0503, 20.10.2011: The persot &aertificate about the fact that
detention was not allowed for medical reasons. dhihority — the BFA — decided on the
basis of the files without conducting a hearinge High Administrative Court decided that
the violation of procedural rules led to the unlalmess of the detention order as it would
have been necessary to hear the person.
See also VWGH, 2010/21/0410, 20.10.2011: The amigmihave to make inquiries abqgut
allegations that the person may not be detainedrfedical reasons.
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Q25. If relevant, please elaborate in the following any on-going legislative changes
relating to theQ. 23-24 which will affect in the future the judicial cant of detention:

There are no on-going legislative changes.
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[ll.  PARTICULAR ELEMENTS OF ART. 15 RD

1. Purposes of detention
Q26. Does thgudge controlling the lawfulness of pre-removal detentabso control the
lawfulness of a return decisior?
YES NO X

The same Court but not necessarily the same judge.

Q26.1.Please elaborate in the following on consequeotte response you chose in the
previous question:

As the system works on since January 2014 it ieéoly to seriously talk about
consequences.

As mentioned, the lawfulness of detention is exadirlty the same Court but not by the
same judge. The Court published the allocationoofijgetences in early 2014, this
allocation system might be changed according tefical experience and evaluation. The
judge controlling the lawfulness of detention atsatrols the facts established in the return
proceedings. The system might lead to the consequbat facts are assessed in a different
way and that provisions are interpreted in a diéierway as wefi.

There might be an informal dialogue between thggsdthere is no established practice.

If a complaint against the return decision is swesfal the TCN has to be released

immediately. Detention could then be based on anottason. An annulment of a return
decision is possible. (According to the Austriageleierminology annulment has a different
meaning. Annulment is not really relevant for thesent questionnaire).

Q27. Does your Member State’s legislation differentintgween the two possible purposes
of detention according to Art. 15 RIde. the preparation of the return or carrying out the
removal process?

YES X NO

There is a similar distinction, the distinction hewer is not exactly the same as mentioned in
the question and in Art. 15 RD. The provisions ecdxa@h elements contained in Art. 15 RD.
Detention is possible in order to secure the repmotedure, in order to secure the procedural
order to remove the person, to secure the exputsider or the residence ban until they can
effectively be implemented or to secure the remasgatuch (carrying out the removal
process).

3 | will try to see if | can find examples.
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1.1 Preparation of the return

Q28. If the answer to th®27 is YES, please elaborate on tihheaning of “the preparation
of the return” with reference to relevant provisions and pertirease-law:

There is a similar distinction; it is however notagetly the same as mentioned in the
guestion and in Art. 15 RD. The provisions covethbelements contained in Art. 15 RD.
Detention is possible in order to secure the retpmocedure, in order to secure the
procedural order to remove the person, to secuesetkpulsion order or the residence ban
until they can effectively be implemented or tausethe removal as such (carrying out the
removal process). The law refers to securing thirne procedure as several types |of
procedures and procedural orders are covered (& paragraph).
Preparation of voluntary return as such is not ésiglly mentioned in the law for an initial
detention order. 8 76 however covers both reaseatgguarding the procedure and the
removal. This legal situation leads to the consegeethat when an order is adopted and
becomes final and may be effectuated, detentionbeaypheld to secure the departure| (8
76 (5) Aliens Police Act). Departure means that peeson has to leave the country but
there is no surveillance and the person is not negddorcibly. One could thus see 8§ 76 |(5)
as a provision which allows detention in order &rw@re voluntary departure; the initial
detention order had to be based on the necessigdore the procedure for the adoption of
the return decision.
According to 8 76 Aliens Police Act securing théume procedure means that the
authorities conduct a procedure and decide whetherperson has to leave the country.
Several legal possibilities exist obliging a perdorieave the country. Detention is possible
in order to secure the procedural order to remdwve TCN, to secure the expulsion order or
the residence ban until they can effectively belempnted. All options fall under the
category preparation of the return.
Art. 76 Aliens Police Act regulates detention f@NSs and applicants for protection. The
provision covers return decisions which fall unttee RD and also detention because of an
expected inadmissibility decision in the asylumcpdure which leads to a Dublin transfer
(not covered by the RD). "

Q29. Does the judicial control of the cases where timpgse of detention is “the preparation
of the return” differ from the cases where the ps® of detention is “carrying out the
removal process”?
YES NO X

Q29.1.If the answer to the previous question is YESagéeelaborate on those differences
(e.g. no or restricted application of the principdé proportionality during “preparation of
return”, especially the impossibility to evaluatéhether there is a reasonable prospect of
removal. Another example of the restricted appiaatof the proportionality principle in
such cases might be the impossibility to assedstail whether the administration acts with
due diligencg

Not relevant.
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Q29.2. Please indicate if there is any time-limit fixedl the national legislation for the

detention “in order to prepare the return”:

Yes, there are time limits, they are the samehfeitwo options mentioned above.

If detention was ordered to secure the return pdoce it may be upheld to secure the
departure if the surveillance of the departure seembe necessary (8 76 (5) Aliens Police

Act).

8 76 Aliens Police Act however covers both reaseafeguarding the procedure and the
removal. This legal situation leads to the consegeethat when an order to leave the
country (various types are possible, see abovatissver to Q.28) is adopted and becomes

final and may be effectuated, detention may be Idptwesecure the departure (8 76 (5)

Aliens Police Act). Departure means that the persas to leave the country but there is
surveillance and the TCN is not removed forciblyweCcould thus see § 76 (5) as
provision which allows detention in order to secweluntary departure; the initial
detention order had to be based on the necessigdaore the procedure for the adoption
the return decision. Time limits are the same.

According to 8§ 76 Aliens Police Act securing theéume procedure means that the
authorities conduct a procedure and decide whether TCN has to leave the countyy.

Several legal possibilities exist obliging a TCNdave the country. Detention is possible
order to secure the procedural order to remove TI&N, to secure the expulsion order

the residence ban until they can effectively belempnted. All options fall under the

category preparation of the return.

Art. 76 Aliens Police Act regulates detention ftieras and applicants for protection. The

provision covers return decision which fall undee tRD and also detention because of

expected inadmissibility decision in the asylumcpore which leads to a Dublin transfer

(not covered by the RD).

Detention is only justified as long as the reastwrsdetention are still in place. If minors

no
a

of

In
or

an

between 14 and 18 are detained then detentiomrmigeld with two months. The limits are

specified in the Aliens Police Act. § 80 (3) whatates: “If an alien may not be deported

because an application under 8 51 has not beenllfindecided, detention pendir
deportation may be continued until expiry of thartb week following pronouncement
the final decision, however, for no longer thanmianths altogether®

g
of

8 80 (4) Aliens Police Act: “If an alien cannot aray not be deported because 1. it is |not

possible to establish his identity and nationality 2. he does not possess the pel

required by another state for entry or transit or I3e thwarts deportation by resisting

coercive measures (8 13), detention pending deporntaannot be continued by reason of
the same facts for a period exceeding six months within a period of 12 months unless
failure to deport the alien is attributable to his conduct. In such cases, the alien shall 1
be kept in detention pendinigportationfor a period exceeding ten months within a period

mit

ot

of 18 months by reason of the same facts. This also goes for situations, where deportation
is at risk because the person already evaded dapont previously. Also, detention pending
deportation imposed under 8§ 76 (2) may be contiriaed period exceeding six months, but

not for more than ten months within a period ofi@nths.”

4 Unofficial UNHCR translation, available on RefwtbriThe text available on Refworld is the versiordrce
until the end of 2013. The text mentioned herd&ésupdated version in force.
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Q29.3.Please elaborate @my changesn the treatment by judges of the questions railsed
Q0. 28-29.2 brought about bthe implementation of the Return Directive

There are no changes in the treatment by judges.RIB brought an amendment of tilme
limits. The sentence “This also goes for situatjomkere deportation is at risk because the
person already evaded deportation previously” (abeve) was included. The Government
Proposal to the amendment of the Aliens Policeréfetrs to the RD and the need to secure
the procedure for a return decision and to incladlesituations of risks of abscondifg.
The Government Proposal explicitly refers to At). 15 RD. It says that detention should|be
possible not only to secure the removal but alssdoure the different types of retyrn
procedures. Detention should thus be possible ¢arsethe procedure in cases where there
are sufficient reasons to decide that detentiomeisessary for that purpose, especially when
there are indications that the person will “evad@iamper) the procedure .

Q30. If relevant, please elaborate in the following any on-going legislative changes
relating to the above-mentioned questions on thegaration of return”, which will affect in
the future the interpretation of this criterion:

No on-going legislative changes.

1.2 Successful removal and its reasonable prospect
Q31. Do courts apply the criterion afreasonable prospect of removalvhen reviewing the
lawfulness of amnitial detention order?

X YES NO

Q31.1.1f the answer to the previous question is NO, ggdealaborate on any known reasons
why the courts do not apply this test at that stagewew:

Not relevant.

Q32. What are theadefining factors for assuming that there 0 reasonable prospecbf
removal? Please choose from the following list:

- Lack ofdue diligenceof national authorities
Yes. The authorities have to conduct the returrcedare with due diligence (see
VWGH 2009/21/0047, 19.4.2012), they have to conthectiuthorities of the country
of origin, have to make inquiries and the Independedministrative Senates have|to
decide about these questions and have to investigaether the authorities acted
with due diligence). They have to contact the auties of the home country (see
UVS-01/46/10295/2013, 4.9.2013), have to obtainrretertificates or documenis
(see UVS-01/45/7306/2012, 20.6.2012: detention utified as there are np
indications that the Chinese embassy would noteissureturn certificate). The
authority requested a return certificate and alrgacbntacted the authorities of the

®> Government Proposal § 76(1) Aliens Police Act, Fo78 BlgNr XXIV GP, BGBI. 38/2011.
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country of origin again (UVS-01/46/5647/2013, 1901.3). Detention is justified as
long as it is not yet confirmed that no travel do@nt will be issued to substitute the
original one (UVS-045/13463/2012). See however VWABHO/21/0517, 28.8.2012:
There is a need for a sufficient reasoning that &wthorities do issue a travel
document (China), detention was not justified oa there statement that a trayel
document is generally issued by Chinese authorities general the High
Administrative Court requires clear indications arslfficient inquiries and a
sufficient reasoning.

- Theresources(human and material) at the disposal of the aiitbsr
No.

Transport infrastructure (e.g. when there is no functioning airport in $iate of
return or there is no route of return)

There are no provisions in the law. If it is cleéaat removal is not possible based jon
the lack of infrastructure detention would not bstified. There is no case law.

- Conduct of the TCN concerned especially if the latter refuses the cooperation
which is indispensable for the issuance of relewdodtumentation by the Member
State of return (cf. ECtHRJlikolenko)

Yes. Arguments for the necessity to secure thevanbased on the conduct of ;f—le
TCN or the situation of that TCN. No family ties Austria, no vocationa|
connections, false statements during the asylurncgohare, homelessness, no social
ties in Austria, no financial means, applicant diot appear before the aliens police
authority, the person does not sign the application a return certificate (UVSt
01/51/11045/2010, 20.12.2010). The applicant vealahe registration duty (see for
many UVS-01/5174984/2013, 3.6.2013, UVS -01/51/781¥, 14.1.2013). These
arguments justify the presumption that the applicaould abscond and thus would
impede the removal. See also VwGH 2006/21/00816.206; 2005/21/0379,
27.3.2007; 2004/21/0028, 28.6.2007; UVS-01/45/4780226.01.2010.
lllegal employment for two days does not create emessity to secure (UVSH-
01/55/16956/2012, 27.12.2012). lllegal employmentgeneral might create the
necessity to secure the removal or to secure tleguure (UVS-01/56/6689/2012,
4.6.2012).
As long as there is no decision on the obligatmietve the country (expulsion order
or else), detention based on the aim to securedheval is impossible (see UVS-
01/45/5572/2013, 19.6.2013).

- Conduct of the Member State of potential return(e.g. an embassy in a given MS
refuses generally the cooperation in cases of fbre¢urn and accepts only voluntary
returns or it does not confirm the nationality dktperson concerned (Cf. ECtHR,
Tabesh))

Yes. Examples see above, first part of this quesbetention is seen as justified jas
long as it is not confirmed that no travel documeiit be issued to substitute the
original one or as long as it is not confirmed timat return certificate will be issued.
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- Thelack of a readmission agreementr no immediate prospect of its conclusion;
Yes.

- Strasbourg proceedinggespecially when the Rule 39 is applied)

Strasbourg proceedings do not have an influencele®ention. Deportation or an
other removal to a target state is impermissiblel@sy as an Art. 39 provisional
measure applies. If the Strasbourg proceedings siile going on when the tim
elapses, the person would have to be released.

- Parallelnational judicial proceedings of suspensory charaet, making the return
impossible within the fixed time-limits
No.

- Return will be impossible because of g@nsiderations in accordance with Art. 5
RD (non-refoulemenin broader sense, i.e. also covering all casediomad in Art.
15 Qualification Directive; best interest of thaldhfamily life; the state of health of
the third Member State national concerned)

There are various possibilities that the non reéoonént obligation is not violated |n
the asylum procedure. In the aliens law proceduneapplication based on 8§ 51
Aliens Police Act is possible. If a TCN may notdeported because there is ho
decision about an application based on § 51 AliBnice Act (application that the
non-refoulement obligation applies and that the Ti@&y therefore not be removed
a specific country) is only allowed until four wedkom the final removal decisign
and in total no longer than six months (8 80 (3pA$ Police Act: “If an alien may
not be deported because an application under § & fot been finally decided,
detention pending deportation may be continued| uawpiry of the fourth week
following pronouncement of the final decision, hegrefor no longer than six months
altogether.”) The detention judge takes all thet$éaand elements into account:
situation in the country, prospect of removal, cegpion. If there is a necessity to
secure the procedure detention is possible evan #pplication based on § 51 Alieps
Police Act has been filed and has not yet beerdddci

- Else
If relevant, please elaborate here on pertinentysions and related case-law.

Q33. Assuming that the national courts apply the tésh oeasonable prospect of removal
already at the FIRST STAGE of judicial control oftention, does the relevant case-law
indicate any differential treatment of the above-listed factorduring that FIRST vs.
SECOND and any subsequent STAGESf judicial control?

YES NO X N/A
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Q33.1. If the answer to the previous question is YES,apde elaborate on any such
differences, also indicating any difference in ithtensity of review:

Not relevant.

Q34. Please elaborate on the issue oftiime-frames within which a reasonable prospect of
removal must exist according to the national case-IConsider if necessary different
scenarios applicable to the above-listed factdr<J@ncept Note, Ill. 2.2.2):

The case law is based on the provisions of thenglct. The time frame depends on|the
reasonable prospect of removal. There is howevearase law on the exact interpretation|of

the time frames.
As already mentioned detention pending deportatimmnot be continued by reason of the
same facts for a period exceeding six months walperiod of twelve months unless failure
to deport the TCN is attributable to the persorosduct, ifit is not possible to establish the
identity and nationality or if the person does mpaissess the permit required by another
state for entry or transit or if the person thwadsportation by resisting coercive measures
(8 13).

Q35.When deciding on the existence of a reasonablkgppat of removal, the courts:

- Limit their assessment #m abstract or theoretical possibility of removal
Requireclear information on its timetabling or probability to be corroborated with
relevantstatistics and/orprevious experience in handling similar cases

X Else
Practice shows that the authorities usually lirné assessment and refer to previous
experiences and state that usually the necessaynumts including the return
certificates are issued by the country of natidpali

Q35.1. Please elaborate in detail (with reference toipamt national case-law) on the
selected responses in the previous question:

The judges usually refer to previous experiencesdmnot quote statistics when they refer
to the practice of states regarding the questiohstiver these states issue travel documents,
identity documents or return certificates. The Gsuguote previous decisions where a
similar reasoning was made.

Q36. The control exercised by the judge in your MemB&ate on the requirement “that
prospects of removal be reasonable" is:

- acontrol limited to a manifest error of assessment
No.

- afull control not limited to a manifest error afsessment, also substitutjogige’s
own discretion to that of decision-making authority
| There is a full control. \
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This is based on the legal situation. Many decsicafer to the fact that the judge
comes to a different decision and that facts asessed in a different way. See e.g.
The judge decided that illegal employment for tagsddoes not create a necessity to
secure (UVS-01/55/16956/2012, 27.12.2012), wheteaauthority had seen a
necessity to secure the procedure.

Q37. Please elaborate on any changes in adjudicatmgsiue of a reasonable prospect of
removal, brought about by the implementation ofReg¢urn Directive:

No changes.

Q38. If relevant, please elaborate in the following any on-going legislative changes
relating to the above-mentioned questions on “aaeable prospect of removal”, which will
affect in the future the interpretation of thisterion:

There are no on-going legislative changes.

2. Necessity grounds of detention

2.1 Avoiding or hampering
the preparation of return or the removal process

Q39. Does your Member State’s legislation further sfyethe meaning ofavoiding the
preparation of return or the removal process?
YES NO X N/A,i.e. in your MS avoiding return is not a detentgmound

Q39.1.If the answer to the previous question is YESagdeelaborateith reference
to pertinent case-lawn the specific cases falling under this concept:
Not relevant.

Q39.2. If the answer to the previous question is NO, sgealaborate on how this
concept is interpreted by the courts:

The Court takes the behaviour of the TCN into antofivoiding the preparation of
return may be connected to risk of absconding. Eptesnare: false statements in the
asylum or aliens law procedure, previous attemptsavoid the preparation qf
return, previous attempts to abscond and thus hantipe return, violation of
reporting obligations, no interest in the procedwtecumented by not attending a
hearing, not appearing before the competent authotse of various names and
identity documents (UVS-01/45/4456/2011, 22.4.2004yally various reasons are
mentioned in the decisions and the distinctiomisaiways obvious.
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Q40. Does your Member State’s legislation further sfyethhe meaning ohampering the

preparation of return or the removal process?

YES NO X N/Aj.e. in your MS hampering return is not a detention
ground

Q40.1.1f the answer to the previous question is YESagéeelaborateith reference
to pertinent case-lawn the specific sub-categories falling under doiscept:
Not relevant.

Q40.2. If the answer to the previous question is NO, sgealaborate on how this
concept is interpreted by the courts:

Hampering the return procedure or the removal psscencludes: Violation of
cooperation duties during the procedure or the reatoprocess (see UVS-
01/51/13223/2013). This also goes for obstructingoéce officer in the course of
his duty (see UVS-01/51/13223/2013). Also hunggkest are qualified as a
violation of cooperation duties, see UVS-01/46/2688, 21.2.2013). Any action by
the TNC not to be removed, such as violent actagthe police or the authoritigs
in general.

2.2 Risk of absconding

Q41. Does your Member State’s legislation defiolgective criteria based on which the
existence of a risk of absconding can be assumed?

YES NO X N/Ai.e. in your MS a risk of absconding is not a dé&tmn
ground

Q41.1. If the answer to the previous question is YESapdeelaboratevith reference to
pertinent case-lawon those objective criterigplease also mention if the consideration
whether there is a risk of abscondigoes beyond the mere fact of an illegal stay or entry):

Not relevant.

Q42. If your Member State’s legislation does not defaforementioned objective criteria,
can the criterion of a risk of absconding stillibeoked as a ground of detention?
X YES NO

Q42.1.1f the answer to the previous question is YESagdeelaborate on how this concept is
interpreted by the courts:

All elements related to the risk of absconding tken into account. These are: Previqus
behaviour of the person, attempts to abscond, tiariaof registration obligations (see UVS-
01/13313/2013, 27.11.2013), previous criminal awdioor convictions (see e.g. UVS-
01/46/12212/2009, 7.1.2010, UVS-01/46/4503/20115.2G11, UVS-01/40/12094/2011,
28.12.2011, UV-01/40/14999/2012, UVS-01/14999/23021.2013). The reasoning is rjot
based on public security grounds but on a risklifc@nding because of criminal activities
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and criminal energy in general.
Previous criminal convictions might rise the nedgsso secure the removal or the
procedure (UVS-01/457244/2013, 10.1.2013). Crimawab justify the necessity to secuire
(UVS-01/40/12094/2011, 28.12.2011).
Violations of obligations to stay in a certain dist during the asylum procedure, which
occurred months ago, do not justify detention (Vw@BL2/21/0110, 12.9.2013). The
decisions usually also mention that the persoroisimegrated in Austria, does not work (in
Austria and does not have family ties in AustrifisTlack of integration is seen as an
element of a higher risk of absconding. This iseaagal reasoning in quite a number |of
decisions contained in the database. See for mamy with more details: UVS-
01/55/13313/2013-20: income comes from a boyfrieviipse name and identity has not
been stated. Family ties are not created when aqgretives with a “friend” only for g
couple of days.

Q43. Assuming that your Member State’ legislation saigective criteria defining a risk of
absconding, please elaborate on the quedtion individual situation and individual
circumstances are taken into consideration by coustwhen establishing whether there is a
risk of absconding?

This answer could be deleted as the question wasvered above Q 42 and 42.1.All
elements of the individual behaviour are taken iatwount. Examples are given in the
answer to question 42 and 42.1.

Q44. Please elaborate on awyerlaps betweenthe conceptsrisk of absconding” and
“avoiding/hampering return”, which can be observed in the national legislatoml/or
case-law:

There are frequent overlaps already mentioned enahswers to previous questions. These
are: If TCNs do not obey reporting obligations ar wbot fulfil their cooperation duties there
is a risk of absconding as well as a sign that &N avoids return. If a TCN does not
cooperate with the authorities there is a higheskrof absconding and also an indication
that the TCN would hamper the return. Usually theividual behaviour is qualified as |a
risk of absconding combined with the prospect ohpering the return,

Q45. Having regard to the phrase “in particular’ in At65(1) RD, does either your Member
State’s legislation or the relevant case-&low any other ground of detentionapart from
“avoiding/hampering return” and “a risk of abscargli (please note thatve do not refer
hereto public order grounds which are excluded from Art. 15(1) RD

YES NO X

There are no other grounds, there is however a mpeeific distinction. Detention is
possible in order to secure the return procedur@rder to secure the procedural order to
remove the person, to secure the expulsion ordetherresidence ban until they can
effectively be implemented or to secure the remaslsuch (carrying out the removal
process).
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Q45.1.If the response to the previous question is YH&g® elaborate in the following on
those groundwiith reference to pertinent case-law:

Not relevant.

Q46. Please elaborate cemy changes in adjudicatingthe issues relating to “a risk of
absconding” and “avoiding/hampering return”, broughout by themplementation of the
Return Directive:

No changes.

QA47. If relevant, please elaborate in the following any on-going legislative changes
relating to the above-mentioned questions on theiting/hampering return” and “a risk of
absconding”, which will affect in the future theenpretation of these criteria:

There are no on-going legislative changes.

3. Alternatives to detention

Q48. Does your Member State’s legislation oblige adstmtive or judicial authorities
taking detention decisions to consider alternatteedetention?
YES X NO

Q49. Which of the following alternatives to detentioxist in your Member State (in law as
well as in practice)?

- Registration obligation
No.

- Deposit of (travel) documents
No.

- Bond/ball, i.e. deposit of an adequate financiargatee
This possibility is contained in the legal basis8irv7 (3) 3. Aliens Police Act. It |s
however not applied in practice.

- Regular reporting to the authorities

Yes, 8§ 77 (3) 2. Aliens Police ABeporting obligations are applied in practice. et
reporting obligations are violated detention is #pd. Reporting means that the
person has to report to the police, in practice nmost cases daily reporting
obligations apply.
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- Community release/supervision
No.

- Designated residence
Yes, 8 77 (3) 1. Aliens Police Act. It is appliegbractice.

- Electronic tagging
No.

-  Home curfew
No.

- Else

designated residence and reporting obligationsapplied in practice.

Q50. When there is aertain risk_of absconding what are the main consideratio

Other alternatives would be possible, as the kshot exhaustive. So far only the

ns

(embodied in the national legislation and/or in ttedevant case-law) for opting for

alternatives to detention instead of detentio®

less coercive measures. These measures have tpgdiedain all cases (not only if a

violated detention is justified (see for many UM%$40/1724/2010, 16.3.2010). There is

coercive measure has to be applied. If such measapely it is usually a first instang
decision and often families and mainly familiedwahildren are concerned. The authoriti
see a lower risk of absconding.

If there are indications that the TNC already trigedabscond or already tried to hamper t
return procedure, he or she is detained. Accordmthe law violations of duties (such as
reporting obligations) are a reason for detenti@rz7 (3) Aliens Police Act contains the
obligation to detain persons who do not fulfill ttreguirements stipulated by alternatives to
detention.

Minors between 14 and 18 may only be detainedlastaesort, if alternatives are not
sufficient to reach the aim.
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particular ground for detention exists) if the aotiiies have good reasons to believe that
the object and purpose of detention could be reddhethe application of such measures.
There is no distinction between cases, where tiseaerisk of absconding and cases where
the TNC concerned avoids or hampers the returngmores. If less coercive measures are

no

case law that a judge ordered a less coercive nreasucase there is a risk of absconding.
The law would require that in cases where thera iminor risk of absconding, a less

e
es



Q51. When the TCN concernexoids or hampers the return proceduresbut there is still
no risk of absconding, what are the main consid@rat(embodied in the national legislation
and/or in the relevant case-law) for opting falternatives to detention instead of
detention?

There is no distinction, neither in the legislatioor in case law.

Q52. When deciding on the use of pre-removal detento&,competent authorities required
to assess every available or possible alternative t@tntion to justify their effectiveness
or the lack thereof in a given case?

YES X NO

Q52.1.1f the response to the previous question is N@ag# elaborate on the reasons why it
is not the caséplease also explain here whether in cases wherairadtration does not
indicate the appropriateness of any alternatived&gention,the courts can take initiative
and assess if there is any alternative to detention which can be applied effectively in a given
case:

Not relevant.

Q52.2. The control exercised by the judge in your Mem8&te on the consideration of
alternatives to detention by the administration is:

- acontrol limited to a manifest error of assessment
Not relevant.

X a full control not limited to a manifest error agsessment, also substitutjndge’s
own discretion to that of decision-making authority
Not relevant.

Q53. Please elaborate on the question whether and dwowndividual, case-by-case
evaluation is conducted when deciding @rhether detention or any alternative to it should
be applied éspecially in those cases whetatistics or previous experience with the same
group of people speak clearly in favour of detenfion

Statistics and previous experience are not usea fdecision whether or not an alternative
to detention is applied. This depends on the idd&i circumstances. In general when
families are concerned alternatives apply.

Q54. Please elaborate amy changes in adjudicatingthe issues relating to alternatives to
detention, brought about Itye implementation of the Return Directive

No changes.
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Q55. If relevant, please elaborate in the following any on-going legislative changes
relating to the above-mentioned questions on ‘adteves to detention”, which will affect in
the future the interpretation of this criterion:

No on-going legislative changes.

4. Proportionality of the length of detention

4.1 Defining the length of detention

Q56. Taking into consideration the requirement that detention shall be for “as short a
period as possible'how is the length ofinitial detention determined in your Member
State?

X By wholesale application of the time-periods fiXay national law

§ 80 (3) Aliens Police Act limits detention penddeportation by reason of the same
facts for a period with six months within a periofitwelve months. This limit only
applies if the failure to deport the TCN is notiatitable to the conduct of that TCN.
In such cases, the TCN shall not be kept in deteqendingdeportation for a periog
exceeding ten months within a period of eighteenthsoby reason of the same facts.
This also goes for situations, where deportatiomtisisk because the TCN already
evaded deportation previously. The time limits apper time limits. The BFA does
not specify a certain period for detention in thetehtion order. There is no relevant
case law on the length of detention.

- By exact determination of the length of detentiarich is strictly necessary for
successful removal in each particular case:
Not relevant.

Q56.1 Please also elaborate on the question wieetintle of Art. 15 RD-detention starts
running according to your national legislation (¢drgm the date of removal/detention order,
from the date of apprehension, from the date afadgilacement under detention, etc.)?

The time limits start when the detention ordesgied. The TCN is apprehended by the
police and brought to the detention facilities. é&ehtion order is issued.
(It is also possible to file a complaint challengitihe legality of the apprehension as such.)

Q57. Taking into consideration the requirement that detention shall be for “as short a
period as possible”, how is the lengthsobseguent detention determined in your Member
State?

- By wholesale application of the time-periods fixsdnational law
Yes. The time limits are the same as for the Irdgision.The BFA does not spedcify
a certain period for detention in the detention erdThere is no case law on the
issue.
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- By exact determination of the length of detentiarich is strictly necessary for
successful removal in each particular case:
Not relevant.

Q58. The control exercised by the judge in your MemBéate on the requirement that
detention should be "as short as possible” is:

- acontrol limited to a manifest error of assessment
Not relevant.

X a full control not limited to a manifest error agsessment
The full control concerns all aspects of detentieee the answers to Q.1.1., Q.17,
Q.18, Q.36. There is no case law on the contréheflength of detention.

Q59. Please elaborate on aoganges in adjudicating the issues relating to thiength of
detention, brought about by the implementation of the Refinective:

The RD brought an amendment concerning time lirmgssuch, but no changes |in
adjudicating the issues relating to the length etethtion.

Q60. If relevant, please elaborate in the following any on-going legislative changes
relating to the above-mentioned questions on tlediricthg the length of detention”, which
will affect in the future the interpretation of shiriterion:

No on-going legislative changes.

4.2 Due diligence

Q61.Please elaborattn how national courts interpret the “due diligencé criterion:

As the first instance decision by the BFA is an iatstrative order conducted without
further inquiries the due diligence criterion dast play a crucial role.
The Courts however inquire whether the authoribéshe country of origin have already
been contacted, if there have been further contaftés a certain time, if return certificates
(UVS-01/20/1071072010, 25.11.2010) or travel doamimehave been asked for por
something else.
If the authorities contacted the representativethefcountry of origin and asked for return
certificates this is sufficient for a diligent penmance. Only in the case that concrete
indications exist that no such certificate will issued will detention fail to be upheld (see
(see UVS-01/45/10588/2013).
As mentioned in the answer to Q.20, also the hlksk that a return certificate will he
issued by the authorities of the country of natlipaGhana, UVS-01/46/10295/2013),
likeliness of getting a travel document, contacAastrian authorities to the authorities pf
the home country are taken into account. The caesthave to be conducted with due
diligence. As long there is no clear indicationtthize state of origin (here Algeria) will not
issue a travel document, detention is justified $04/45/13447/2013, 25.11.2013).
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Q62. The control exercised by the judge in your MemBéaite on the requirement that
removal arrangements to be executed with "dueeatitig" is:

- acontrol limited to a manifest error of assessment
Not relevant.

X a full control not limited to a manifest errorseassment
See e.g. VWGH 2010/21/0517, 28.8.2012: There isedl rior a sufficient reasoning
that the authorities do issue a travel documentirf@ a mere statement is not
sufficient.

Q63. Please elaborate oany changes in adjudicatingthe issues relating to the due
diligence criterion, brought about by timplementation of the Return Directive

No changes.

Q64. If relevant, please elaborate in the following any on-going legislative changes
relating to the above-mentioned questions on thee “diligence”, which will affect in the
future the interpretation of this criterion:

No on-going legislative changes.

4.3 Removal arrangements in progress

Q65. Please elaborate on how national courts check whetdmoval arrangements are in
progress:

They check whether the authorities already asked tfavel documents or returp
certificates. They also check if the identity ha&erb established and if contacts to the
authorities of the country of return exist.

This might be clear, but just to make sure: Detentis unlawful as long as there is no
aliens’ law procedure on an expulsion order or dretorder to remove the person (see
UVS-01/45/5572/2013, 19.6.2013).

Q65.1. The control exercised by the judge in your Mem8tate on the requirement "that
removal arrangements are in progress” is:

- acontrol limited to a manifest error of assessment
Not relevant.
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- X afull control not limited to a manifest error aésessment, also substitutjadge’s
own discretion to that of decision-making authority
Not relevant.

Q66. How doStrasbourg proceedings namely when an interim measure based on the Rule
39 has been orderenompact on (the lawfulness of) the length of deterdin (please also
consider three requirements developed by the Sitagbcourt in this respect — see Concept
Note Ill. 4.2:

See the answer to one of the questions in Q 32.
Strasbourg proceedings do not have an influenceletention. Deportation or any other
removal to a target state is impermissible as las@n Art. 39 provisional measure applies.

Q67. How do internal judicial proceedings suspending the refrn, impact on (the
lawfulness of) the length of detention:

No influence.

Q68. Is there any obligation on the side of the adnai®n or the reviewing court to
inquire with the court where the parallel proceedirgs about return are pendingabout
the possible length and/or outcome of those pranged

X YES NO

Q68.1. If the response to the previous question is YH8age elaborate on the relevant
modalities of the mentioned inquiry:

There is a request to the authorities or the compgudge.

Q69. Does the period whemsylum proceedingsare pending have any impact on calculating
the length of detention?
X YES NO

Q69.1. If the response to the previous question is YH8age elaborate on the relevant
national case-law in this respect (please alsoiden€JEU Kadzoev and Arslgn

Detention may be upheld for four weeks after thal fdecision in the asylum procedure| 8§
80 (5) Aliens Police Act contains these rules agféns to cases where detention is based on
8 76 (2) or (2a) Aliens Police Act. If a complaagainst a decision on the inadmissibility|of
the asylum claim (usually in Dublin cases, safedtldountry cases would be possible|as
well) is granted suspensive effect concerning tigeroto leave the country, detention may
be upheld until the final decision by the Federdhfnistrative Court is rendered. The time
limit for detention is ten months within a periddetghteen months.
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Q70. Please elaborate aany changes in adjudicatingthe issues relating to the removal
arrangements in progress criterion, brought abguthle implementation of the Return
Directive:

No changes.

Q71. If relevant, please elaborate in the following any on-going legislative changes
relating to the above-mentioned questions on tembtival arrangements in progress”, which
will affect in the future the interpretation of shiriterion:

No on-going legislative changes.

5. Necessity of the extension of the length of daten

beyond 6 months
Q72. Does your Member State’s legislation provide fbe possibility of extension of
detention beyond 6 monthdecause of:

- Alack of cooperation by the third-Member State natimal concerned
Yes. See the jurisprudence above.

- Delays in obtaining the necessary documentatidinom the third countries
No.

- Else
Not relevant.

Q72.1.The control exercised by the judge in your MentBiate on the “lack of cooperation”
or “delays in obtaining the necessary documentatsn

- acontrol limited to a manifest error of assessment
Not relevant.

X a full control not limited to a manifest error afsessment, also substitutjndge’s
own discretion to that of decision-making authority
Not relevant.
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Q73.When deciding on the extension of detention,new assessment of a risk of
absconding conducted?
X YES NO

Q73.1.Please elaborate on any selected response toawisipns questionvith reference to
pertinent national case-law
There is no case law mentioning the change ofigkeaf absconding. In general the review
has to assess whether there is a current risk s€aiding.

Q74.When deciding on the extension of detentiom isew assessment of alternatives to
detention conducted?
X YES NO

Q74.1.Please elaborate on any selected response toawisipns questionvith reference to
pertinent national case-law
There is however no case-law on this specific pdihere are no decisions mentioning that
there were changes in the assessment. Theredassslaw on this specific point.

Q75. Please elaborate @my changes in adjudicatingthe issues relating to the extension of
detention criteria, brought about by tihglementation of the Return Directive

No changes.

Q76. If relevant, please elaborate in the following any on-going legislative changes
relating to the above-mentioned questions on ghssibility of extension of detention
beyond 6 months which will affect in the future the interpretatiof this criterion:

No on-going legislative changes.

6. Different intensity of review with the lapse otime

Q77. Does your Member State’s legislation, case-lawany other written or unwritten
judicial practice indicateany difference of the intensity of the lawfulness review of
detentiondepending on the time spent in detention(i.e. does the intensity of review
increase with the lapse of time spent in deten®ion)

X YES NO

Q77.1.1f the response to the previous question is YH&S® elaborate on relevant national
provisions and/or pertinent case-law and explaimelevant how the intensity of review
increases:

After four months of detention the obligation twiesv detention ex officio moves from the
BFA to the Federal Administrative Court. This midiet seen a difference in intensity, the
time intervals remain the same (four weeks).
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7. Consequences of unlawful detention and re-detean

Q78.In your Member State, the declaration of detentisunlawful by judges leads to:

Immediate release of the TCN concerng@spective of whether the reasons of

unlawfulness wergorocedural flaws or the breach of one of theecessity and
proportionality criteria foreseen under Art. 15 RD

Yes. In general the TCN is released. As mentiobedea(Q 1.1.) the decision is a
twofold one. The judge has to decide whether deterd lawful (necessary and
proportionate) at the time of the decision and tmey be continued. The judge als
has to decide whether the initial detention wasfihw

Thus it may happen that the initial decision wakwful but detention then becam
lawful and may be continued.

The consequence does not depend on whether the reasons of unlawfulness were
procedural flaws or the breach of one of timecessity and proportionality criteria

foreseen under Art. 15 RD.

0]

W

Immediate release of the TCN concermmedy when the reason of unlawfulness w.

as

the breach of one of the necessity and proportionalitgriteria foreseen under Art.

15RD

Not relevant.

No release of the TCN concerned when it is possibleegularise the breach with
new detention order

a

Not relevant.

No release of the TCN concerned until the decisiathe second level of jurisdiction

Not relevant.

Q79. After release of the TCN concerned as a resutteafaring detention unlawful, is it
possible in your Member Stater®-detain the TCN concerned?

X

Yes No

Q79.1. If the response to the previous question is YH8age elaborate with reference to
relevant provisions and pertinent national casedavihe reasons which can be invoked for
the re-detention:

Any other reason mentioned in the legislation mayitvoked for re-detention or af
changes in the facts or elements. This is an onggpractice in Austria. There is no cas
law. A fresh first instance administrative ordeiigsued. The time limits as mentioned in
answer to Q.56 apply.

Yy
e_
the

CONTENTION: Judicial Control of Immigration Detention - project co-funded by
the European Union, European Return Fund - “Community Actions” 2012  Page 33



Q80. After the release from detention because okettyry of the maximum time-limits, is
it possible in your Member Stater®-detain the TCN concerned?

X YES NO
Q80.1. If the response to the previous question is YH&age elaborate with reference to

relevant provisions and pertinent national casedavihe reasons which can be invoked for
the re-detention like for instance a new element:

Any other reason mentioned in the legislation mayitvoked for re-detention or any
changes in the facts or elements.

Q81. Do the victims of unlawful pre-removal detentiomvie an enforceable right to
compensationin your Member State?

X YES NO

Q81.1. If the response to the previous question is YH8age elaborate on the relevant
provisions and pertinent case-law, including sotements on the amounts of compensation:

In general TCNs claim compensation. Compensati@udes material and immaterial
damages. The amount is a lump sum of € 100 perTdeyclaims are based on Art. 5 (5)
ECHR, the ECHR has the rank of Constitutional LawAustria and the Convention |is
directly applicable as well. See High Court (1 QB1A10m)

Q82. If possible, please explain how widespread ispfaetice of asking for compensation
by unlawfully detained third-country nationals:

In case detention was unlawful compensation h&etpaid. As the TCNs do have legal aid,
they are also informed that compensation has tpdid. NGOs granting legal aid assist
them in claiming compensation. Usually they claobmpensation (exercised by the NGQOs),
even if they are already deported. Only if theyregp that they do not want to clajm
compensation or if any obstacles exist (e.g. n@aat) do they fail to claim compensation.
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IV. STATISTICS

Q83. If possible, please elaborate on any availagtiatistics on judicial control of
lawfulness of detentim, especially concerning theelease from detention as a
consequence of the judicial control

Statistics are published on the numbers of persordetention but not on the numbers| of
successful or unsuccessful complaints.
Only few decisions on the complaints led to a rsdeaf the persons concerned. In many
cases there are standard explanatory statemenésried to the risk of absconding or the
intention to hamper the return procedure or removal
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V. BEST PRACTICES

Q84. Please list here arbest practices relating to the judicial control ofdetention, which
you think can be deduced from your previous respem@sd explain briefly why you think
that any particular practice is a best practice:

One can qualify the question of detention of minmetveen 14 and 18 as best practice.
Detention has to be the last resort to secure arrebr a removal.
TCNs under 14 cannot be detained.

Q85. Please add here any other element not relatecetaops questions and that you would
like to cover:

Not relevant.

CONTENTION: Judicial Control of Immigration Detention - project co-funded by
the European Union, European Return Fund - “Community Actions” 2012 Page 36



