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I. Setting the scene
1
 

1. Judicial control of initial detention 

 

Generally, a decision to detain a third-country national for the purpose of his/her 

return is an administrative competence which is, of course, subject to judicial control. 

It is important to note that in Germany detention is decided by the judicial authority 

upon a request of the administration as the Constitution indicates that only a judge 

can deprive a person of his/her liberty. 

 

Judicial control is exercised in most Member States by an administrative judge with 

four exceptions: 

 Belgium, where it is a criminal judge;  

 Germany, where it is a civil judge;  

 France, where the judicial judge is competent in parallel with the 

administrative judge; 

 Italy, where a “Justice of the Peace” makes the decision. The fact that this is 

not a professional judge raises an issue especially in relation to the 

constitutional guarantees of independence of the judiciary. This system has 

been criticized by the UN special rapporteur on the Human Rights of Migrants 

because it lacks a real control over detention orders.  

 

Administrative judges are generally not specialised in immigration or asylum law. 

The Netherlands are an exception with specialised chambers for immigration law in 

the district Courts. Another exception is the UK where a bail judge, specialised in 

immigration cases, oversees the decision. Finally, specialised decision-making is in 

practice in Austria and at the level of the Supreme Administrative Court in Bulgaria.  

 

Judicial control is limited to consideration of the arguments raised by the TCN or the 

administration in the Czech Republic as well as limited in practice in Belgium, Italy, 

The Netherlands, Slovenia and Slovakia. It is worth noting that in 2013, the Dutch 

Council of State considered that the rule limiting detention to six months is not of 

public order. In Bulgaria and Germany, judicial control is on the contrary done ex 

officio, like in Austria after four months of detention. 

 

There is a possibility to appeal the administrative decision (first instance) in most 

Member States with the exception of Slovenia and the UK. However, the second 

instance is limited to a strictly legal examination in the Czech Republic, Bulgaria and 

Italy. 

 

Regarding the advantages and disadvantages of the different systems, the national 

reports give the following indications: 

 there is the complexity of some systems based on the separation between the 

administrative and judicial judges due to the Constitution (France) or a 

contradiction between the empowerment of the police authorities (Questore) 

to issue a detention order with the constitutional principle reserving the 

deprivation of liberty to judicial authorities (Italy).  

                                                        
1
 We thank Frank McNamara for his valuable input. 
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 The allocation of the competence to control immigration detention to a 

criminal judge means that it is considered of secondary importance (Belgium). 

 From the point of view of the State, the German report mentions the expense 

of the system and its speed which may impact upon the objective of 

effectiveness of the return directive.  

 

 

2. Second or subsequent stage of judicial control of continuing detention 

 

Apart from Italy, detention can be controlled by a judge at any time or several times 

and not only upon its renewal in the Czech Republic, The Netherlands, the UK, 

Germany, Bulgaria, Belgium, France as well as in Slovenia every three months, in 

Austria every four months and in Slovakia due to a decision of the Constitutional 

Court in 2012. This type of control is to the advantage of the TCN because 

circumstances may change with the consequence that detention may cease to be 

justified, in particular where the detention period prior to any renewal is long.  

 

2.1 Control exercised upon renewal of detention 

 

The control of the judge on the renewal of detention is generally exercised upon the 

application of the TCN (CZ, UK, SK and SI) and more rarely automatically 

(Belgium) while both possibilities are combined in The Netherlands, France and in 

Austria.  

 

2.2 Control exercised independently from renewal of detention  

 

In half of the Member States covered by the study (see below), the administrative 

authority must review, ex officio, the measure of detention and there is afterwards a 

possibility for the TCN to ask for a judicial review of this decision. This obligation 

for the administration disappeared in 2004 in the Netherlands, which can be 

considered as a decrease of the legal protection of TCNs in detention.  

 

This ex officio administrative review must be done every week (and reasons for 

continued detention must be given to the TCN every four weeks) in the UK, every 

month in Bulgaria and Germany, every three months in Slovenia and continuously in 

Slovakia. However, in Bulgaria and Slovakia, the review must not lead to a new 

written decision that could create a problem to appeal it, but this practice has been 

accepted by the CJEU in the case of Mahdi.  

 

Judicial review is done ex officio by the civil judge in France after five days, knowing 

that an appeal to the administrative judge can also be introduced within forty-eight 

hours of the initial detention decision. The same can be done by the TCN in Belgium 

every month and in Bulgaria where it takes a lot of time (from several months to a 

year).  

 

 

3. Control of facts and control of law 

 

In all Member States, the control of facts is, in theory, considered as being full and 

not limited to a manifest error of assessment, but in Italy it is limited in practice to a 
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very short hearing of five to ten minutes without any real investigation and leads to a 

standard motivation. The control is about the reality and the accuracy of the facts, for 

instance the action of the administration in enforcing the removal of the TCN and the 

elements which substantiate the risk of absconding. The report on the UK states that 

“questions about the moment when travel documents will be available are decided by 

the judge”. In Austria, the case can be referred back to the administration for further 

investigations. The French and Belgian reports mention that the intensity of the 

control may increase with the length of the detention and its prolongation, in 

particular with regard to the “due diligence” of the administration. Finally, it seems 

that the judge should also have the power of investigation as suggested by the CJEU 

in the Mahdi case in which the Court stated that 
“the judicial authority ruling on an application for extension of detention must be 

able to take into account both the facts stated and the evidence adduced by the 

administrative authority and any observations that may be submitted by the third-

country national. Furthermore, that authority must be able to consider any other 

element that is relevant for its decision should it so deem necessary. Accordingly, the 

powers of the judicial authority in the context of an examination can under no 

circumstances be confined just to the matters adduced by the administrative authority 

concerned” (point 62).
2
 

 

The control is almost the same regarding the legal elements. Immigration detention 

does not appear to be considered as a special field and seems to be treated like other 

issues of administrative law. The report on the UK indicates that “the Court will not 

simply defer to the authority on what it believes is reasonable”. A ruling of the 

Supreme Court of Slovakia shows that the administration has to consider alternatives 

to detention, while the burden of proof that they should be applied in an individual 

case lies on the TCN following the Dutch Council of State. In France, there seems to 

exist a trend for the administrative judge to exercise a full control, but some judges 

will still limit it to the manifest error due to the discretion left to the administration 

while the judicial judge really takes (and not only control) the decision of extending 

detention. 

 

However, the Dutch report mentions that the control of detention is limited to a 

manifest error of assessment as is generally the case in the Netherlands: it is a 

“restraint” and not a full review where “The Court has to respect the discretionary 

space that is given the decision making authority by law”. The Council of State in the 

Netherlands has even invented the curious notion of “somewhat restrained” control 

about the need for an alternative to detention. However, some elements like the “real 

prospect of removal” or “due diligence” are the object of a full control, whereas the 

risk of absconding is not always assessed by taking into account individual 

circumstances. 

 

In the same line as regards the control of facts, the Italian report mentions that legal 

arguments of the defence about the absence of translation, family unity, the protection 

of children, statelessness or the introduction of an asylum application with reference 

to the case-law of the CJEU are often not answered by the judge, leading to a 

deficient motivation of the ruling. Some rulings exceptionally against the 

administration are also not motivated. 

 

                                                        
2
 C-146/14 PPU of 5 June 2014, point 62. 
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4. The principle of proportionality 

 

The principle of proportionality seems to be generally applied by all jurisdictions, 

albeit in different ways. It is normally used following the classical three steps 

approach (suitability, necessity and proportionality stricto sensu also called 

acceptability or balancing) in: 

- Germany where the principle is well established; 

- Slovenia where it is enshrined in the Constitution; and in  

- the Czech Republic where there seems to be some reluctance to apply it to 

immigration detention.  

 

The same It is applied implicitly in the UK while a balancing test between liberty and 

the State interest to detain is implemented in The Netherlands. 

 

The principle of proportionality is used to check if alternative measures that are less 

coercive than detention could have been used in Slovakia, Bulgaria and the Czech 

Republic as has been suggested by recital 16 of the Return Directive. Several reports 

also make a link between proportionality and the evaluation of the risk of absconding 

(in particular in Bulgaria and Austria). 

 

In Belgium, proportionality is generally not applied despite a judgment of the Court 

of Cassation of 2012 and alternatives to detention that could have been applied are 

not taken into consideration to evaluate the legality of the detention measure. This is 

even more true of Italy where the legislation does not define detention as a measure 

of last resort. 

 

 

5. The question of “expediency”
3
  

 

The judge is generally not tasked with examining expediency when controlling 

immigration detention (Italy, Slovenia, Austria, Bulgaria). Belgian law is very clear 

about this when it states that the judge “controls if measures of detention and of 

return are in conformity with the law without considering their expediency” (article 

72, §2 of the law of 15 December 1908 on aliens
4
).  

 

While considering that the judge does not have to examine expediency, the Dutch 

report underlines that “the distinction between expediency and legality can be 

blurred, especially when it comes to questions such as due diligence and whether 

there is a reasonable prospect of removal”. The French and Slovakian reports also 

state that the judge touches upon expediency when checking the necessity of 

detention (France) or if other sufficient but less coercive measures cannot be applied 

effectively (Slovakia). The Czech report underlines that the deference review is 

excluded and has been explicitly rejected. The British report underlines that “the only 

                                                        
3
 One could also use in English the word “deference”. The French word is “opportunité” in opposition 

to “légalité”. It is normal to speak about the discretion of the administration in terms of it, in principle, 

not being controlled by the judge.  
4
 The text in French is: « Elle vérifie si les mesures privatives de liberté et d'éloignement du territoire 

sont conformes à la loi sans pouvoir se prononcer sur leur opportunité ». 
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area where sometimes judges arguably show deference is the question of public 

security threats”.  

 

It seems that in the above-cited paragraph of the Mahdi judgment, the CJEU has 

clarified the extent to which the judge has to control the pre-removal detention. The 

requirement that the judge must have the power “to substitute its own decision for 

that of the administrative authority” implies indeed a full control leaving only limited 

space for administrative discretion. It seems that by integrating the notions “as long 

as removal arrangements are in progress”, “due diligence” and “reasonable prospect 

of removal” in Art. 15 RD, the EU legislator has taken them out of the realm of 

expediency, elevating them instead in the rank of the criteria which have to be 

covered by the control of legality. Even if the CJEU has not been explicit about the 

nature of such control, it seems to share the opinion of the Advocate General who 

stated that it must be about “unlimited jurisdiction” (points 68 to 77). One may put 

forward that the Court ruled in the case of Mahdi with regard to the supervision by a 

judicial authority of the prolongation of detention period on the basis of Art. 15(3), 

second sentence RD. However, we do not consider that the speedy judicial review 

foreseen by Art. 15(2) on the initial order of detention should have a different scope.  

 

 

6. Controlling the lawfulness of return decisions 

 

In most of the Member States considered, the judge who examines the legality of 

detention does not examine the return measure beyond acknowledging its existence, 

even if the judge in charge of return is part of the same Court like in the case of 

Austria. The only exceptions are France with regard to the administrative judge and 

Slovenia where it is justified by the simple idea that the return decision and its 

legality is a pre-condition for the detention measure. Belgium is also an exception but 

only to a certain extent when articles 3 or 8 of the ECHR are applicable, as well as 

Italy when article 5 of the ECHR is an issue or where manifest illegality is being 

considered and The Netherlands where the Council of State stated that Courts should 

review return decisions when it is about the respect of human rights like article 3 or 

5(4) ECHR. In the Netherlands, the situation is more complex. The judge cannot 

control a return decision that is part of a negative decision (for instance, the rejection 

of an application for asylum or residence because of the complexity of these 

procedures), but can control it if the return decision is separate. 

 

A consequence of this situation is that the same elements (the risk of absconding, 

etc.) may be interpreted in different ways by different judges. Another consequence is 

that the TCN has often already been removed by the time the judge in charge of 

detention examines the legality of that detention.  
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II. Particular elements of Art. 15 EU Return Directive 

 

1. Purposes of detention  

 

By stating that “Member States may only keep in detention a third-country national 

who is the subject of return procedures in order to prepare the return and/or carry out 

the removal process”,
5
 Art. 15(1) of the Return Directive differentiates between two 

possible purposes of detention: the removal and the preparation of the return. It seems 

that “to prepare the return” is used in the Directive as a collective term which covers 

all stages of return procedures which are not the actual removal process stricto sensu, 

i.e. the execution of a removal decision which, under certain circumstances, can be 

adopted at a later stage than the return decision. 

 

 

1.1 Preparation of the return 

 

According to the national reports, out of the twelve participating Member States, only 

two – Austria and Hungary – make the aforementioned differentiation in their 

respective legislation. A recent attempt of the competent Dutch authorities to invoke 

the preparation of voluntary return with the assistance of the IOM as a legitimate 

purpose of detention has been disapproved by the Dutch Council of State with the 

argument that as this purpose of detention is not implemented in Dutch legislation, it 

cannot be relied upon by the government against an individual.
6
  

 

 

1.2 Successful removal and its reasonable prospect 

 

As regards the second purpose of detention, i.e. ‘carrying out the removal process’, 

Art. 15(5) RD as well as the relevant Luxembourg case-law
7
 require that the removal 

be successful. This is why the assessment as to whether there is a reasonable prospect 

of removal already enters into play when deciding on the initial detention, although 

its embodiment in Art. 15(4) RD might leave the impression that this criterion is only 

relevant in the context of continuing detention. In fact, the wording “no longer 

exists”
8
 in Art. 15(4) RD can also be interpreted as referring to the necessity of 

considering a reasonable prospect of removal not only by continuing detention, but 

also from the outset when a detention decision is being taken. This line of reasoning 

corresponds to both the Strasbourg and the Luxembourg case-law. In a relatively 

recent judgment in the case of Amie and Others v. Bulgaria, the ECtHR has declared 

that  
“if the authorities are – as they surely must have been in the present case – aware of 

those difficulties, they should consider whether removal is a realistic prospect, and 

                                                        
5
 Emphasis added. 

6
 Based on the prohibition of reverse vertical effect. Council of State, 11 April 2014, 

ECLI:NL:RVS:2014:1391. See Cornelisse, CONTENTION Country Report – The Netherlands, Q. 28. 
7
 Case C‑357/09 PPU, Kadzoev, 30 November 2009, ECR I‑11189, § 64. 

8
 Emphasis added. 
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accordingly whether detention with a view to removal is from the outset,
9
 or continues to 

be, justified.”
10

  

 

It is interesting to note that in certain MS concerned, the criterion of a reasonable 

prospect of removal is not applied by the Courts when reviewing the lawfulness of an 

initial detention order. In Bulgaria, for instance, the reason for this is also the 

relevant national provision, i.e. Art. 44(6) of the Law on Foreign Nationals in the 

Republic of Bulgaria (LFRB), which does not explicitly provide for the obligation to 

assess the mentioned criterion while reviewing the initial detention order.
11

 Instead, 

Art. 44(8) of the same Law mentions it in the context of the renewal of detention. 

Therefore, it depends on how a judge will apply Art. 15 RD.
12

 For example, in its 

judgment from 2 September 2013, the Bulgarian Supreme Administrative Court 

quashed the decision of the Sofia City Administrative Court that had invoked the test 

of the reasonable prospect of removal when reviewing the initial detention order.
13

 

The Supreme Administrative Court stated that the detention order had to be 

confirmed as the TCN was undocumented and had entered the country illegally, all of 

which indicated that there was a risk of absconding.
14

 This clearly differs from the 

situation in Germany, where § 62(3) sentence 4 of the Residence Act explicitly 

prescribes that the initial pre-removal detention will not be permissible if it is 

established that it will be impossible to carry out deportation within the next three 

months as a result of circumstances for which the third country national is not 

responsible.  

 

In two other countries, namely in Italy and Belgium, despite the theoretical possibility 

of using the criterion of a reasonable prospect of removal (hereafter: RPR) in the 

lawfulness assessment, the relevant case-law indicates that it is not used in practice, 
safe when the removal cannot be carried out due to a threat based on Art. 3 ECHR 

(for instance, to some cities in Afghanistan). In Italy, the system by which hearings 

are conducted and the facts are assessed and the fact that the decrees which validate 

detention only contain a very limited motivation, mean that it is impossible to assess 

the extent to which the RPR criterion plays any role at the initial stage of review of 

the pre-removal detention.
15

 However, it is important to mention that the reference to 

the reasonable prospect of removal has been expressly introduced by the recently 

adopted Law no. 161/2014. It can therefore be assumed that in the future decisions of 

validation of detention will have to include a reference to a reasonable prospect of 

removal.
16 

 
As regards Belgium, it is difficult to find any specific case where detention ended 

because of a lack of a reasonable prospect of removal.
17

 Instead it seems that the 

                                                        
9
 Emphasis added. 

10
 Amie and Others v. Bulgaria, Appl. No. 58149/08, 12 February 2013, § 77, also referring to Ali v. 

Switzerland, Appl. No. 24881/94, Commission’s report of 26 February 1997 (unpublished), § 41, and 

A. and Others v. the United Kingdom, op.cit., § 167. 
11

 See Ilareva, CONTENTION Country Report – Bulgaria, Q. 31.1. 
12

 Ibid. 
13

 Ilareva, Q31.1 with reference to Case No.11595/2012 
14

 Ilareva, Q. 31.1. 
15

 See Di Pascale, CONTENTION Country Report – Italy, Q. 31.1. 
16

 Ibid. 
17

 Sarolea/D’Huarte, CONTENTION Country Report – Belgium, Q. 32 
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Courts tend to consider the steps taken by the Immigration Office to proceed with the 

removal (i.e. due diligence) than the prospect that the removal will be successful.
18

  

 

In general, two key questions arise in the context of the assessment as to whether 

there is a reasonable (realistic) prospect of removal: first, which factors have to be 

taken into account when defining if such a prospect exists, and second, what is the 

time-frame which has to be taken as an orientation for such assessment.  

 

 

1.2.1 Defining factors of a reasonable prospect of removal 

 

As for the first question, the only indication which is given in this respect in the RD 

can be found in Art. 15(4) RD, according to which the reasonable prospect of 

removal has to be assessed based on “legal or other considerations”. It should be 

noted, in this respect, that while the Strasbourg Court, when assessing a realistic 

prospect of removal, is mainly focused on due diligence of the expelling country, 

financial resources at its disposal
19

 and especially the conduct of a country of 

potential return, since the judgment in the case of Mikolenko
20

 the Court started 

attributing particular attention to the conduct of the person concerned as well. 

Thus, in Mikolenko
21

and in the subsequent case-law
22

, the Court made it clear that the 

conduct of the TCN concerned can have a direct impact on the realistic prospect of 

removal and has to be considered in the assessment process. In particular, the 

unwillingness to cooperate when such cooperation is indispensable for the execution 

of expulsion (e.g. when a country of return requires it in order to issue relevant 

documentation) can justify the conclusion that the realistic prospect of removal no 

longer exists.
23

  

 

Three other interesting aspects can be observed in the Strasbourg case-law 

concerning a realistic prospect of removal. First, as indicated in Tabesh
24

, if the 

country of return does not confirm the nationality of the person concerned, a realistic 

prospect of removal ceases to exist. Second, as soon as the authorities realise that 

there is no realistic prospect of removal, they have to release the person concerned 

immediately and not detain him or her any longer.
25

 Third, when national legislation 

provides for fixed time-limits of detention, the length of Strasbourg proceedings, in 

particular, when the Rule 39 is being applied, may impact on the reasonable prospect 

of removal.
26

 Similarly, national appeals proceedings against removal can have an 

impact when such proceedings have a suspensory effect on removal and such 

proceedings must also be taken into account (more on these aspects below).  

 

The list of “legal or other considerations” can also include the following cases:  

- an embassy in a given country (as recently done by the Afghan embassy in 

Hungary) refuses to cooperate in cases of forced return and accepts only 

                                                        
18

 Ibid., with reference to Brussels (Indict. Ch.), Judgment NoXXX, 30 October 2013. 
19

 See Alim v. Russia, Appl. No. 39417/07, 27 September 2011, § 60 et seq. 
20

 Mikolenko v. Estonia, Appl. No. 10664/05, 8 October 2009. 
21

 Ibid., § 64. 
22

 See e.g. Abdi v. The United Kingdom, Appl. No. 27770/08, 9 April 2013, § 177. 
23

 Mikolenko v. Estonia, Appl. No. 10664/05, 8 October 2009, § 65. 
24

Tabesh v. Greece, Appl. No 8256/07, 26 November 2009, § 62. 
25

 Suso Musa v. Malta, op.cit., § 104. 
26

 Yoh-Ekale Mwanje v. Belgium, Appl. No. 10486/10, 20 December 2011, §123. 

https://dl.dropboxusercontent.com/u/103025896/Bruxelles%20mis.%20acc.%2030%20oct.%202013.pdf
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voluntary returns;
27

 

- return is impossible where there is no functioning airport in the country of 

return or there is no route of return;
28

 

- the existence of a readmission agreement or the prospect of its immediate 

conclusion; 

- returnee is a stateless person and considering previous conduct of the country 

of return or the lack of readmission agreements, a general assumption is 

justified from the outset that the country of origin will refuse the admission;
29

 

- return will be impossible because of the considerations in accordance with 

Art. 5 RD (non-refoulement in a broader sense covering all cases of Art. 15 of 

the Qualification Directive, best interests of the child, family life, the state of 

health of the third country national concerned). 

 

The existing national case-law of the MS concerned gives a mixed picture about the 

consideration of the abovementioned factors by the competent judicial bodies. 

 

As regards the due diligence of the competent authorities of the returning MS, it 

seems that this criterion is not usually assessed in the context of the RPR but rather as 

an independent ‘lawfulness’ criterion. It is mainly in Germany that when initially 

assessing whether a reasonable prospect of removal exists within the following three-

month period, the judge, by requiring that the administration show specific steps 

which it intends to undertake with a view to removal, includes due diligence in the 

RPR assessment.
30

 Reference should also be made to the recent judgment of the Sofia 

City Administrative Court in the case of Mahdi which had previously been 

interpreted by the CJEU (C-146/14 PPU). In that case, the TCN refused to voluntarily 

return to his country of origin whereupon the latter declined to issue him identity 

documents. Since the competent authority did not list any specific actions that it 

intended to take and which required the presence of the TCN, the Sofia City 

Administrative Court declared the detention unlawful and replaced it by weekly 

reporting.
31

  

 

The aforementioned case from Bulgaria is also an apt example for illustrating that the 

conduct of the TCN concerned -- if it is indispensable for the issuance of the 

relevant documentation by the potential state of return (cf. ECtHR, Mikolenko) -- can 

be a crucial factor for the assessment as to whether there is a reasonable prospect of 

removal within the maximum time-limits of detention. However, the mentioned case 

from Bulgaria stands alone in the detention-related case-law of all of the MS 

examined in the CONTENTION project. As can be illustrated with the example of 

the relevant judgments of the Dutch Council of State, such conduct of the TCN 

results in longer periods of detention. In cases where the country of origin does not 

issue travel documents to their nationals who are to be forcibly returned, the detainees 

might be required by the Dutch authorities to lie and say that they are returning 

                                                        
27

 M. Vanderbruggen, J. Phelps, N. Sebtaoui, A. Kovats, K. Pollet, Point of No Return: the futile 

detention of unreturnable migrants, Brussels, January 2014, p. 23. 
28

 Ibid., p. 24. 
29

 Cf. 2010 FRA Report, Detention of third-country nationals in return procedures, 2010, p. 26.  
30

 Cf Thym/Hailbronner, CONTENTION Country Report – Germany, Q. 32 as well as Drews/Fritsch, 

NVwZ 2011, p. 530 
31

 See Ilareva, Q32 with reference to the judgment from 6 June 2014 in the case no. 1535/2014. 
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voluntarily.
32

 If they refuse to do so, instead of concluding that there is no reasonable 

prospect of removal, a longer period of detention is justified due to the obstructive 

conduct of the TCN concerned.
33

 Similarly, in Slovakia, if the TCN concerned does 

not cooperate and his or her cooperation is indispensable in securing the relevant 

documentation by the country of return, the detention does not cease to be lawful.
34

  

 

In the same vein, the lack of cooperation by the country of potential return is not 

always sufficient for some Courts to conclude that a reasonable prospect of removal 

is lacking. This can be illustrated on the example of Belgium where in case of non-

cooperation of the country of return the burden of proof for the lack of an RPP is 

shifted to the detainee.
35

 For instance, if an embassy refuses to deliver the necessary 

travel documents, whereupon the Belgian Immigration Office delivers a European 

Pass to proceed with the removal,
36

 it is up to the detainee to prove that the removal is 

not technically possible following this method.
37

 That being said, in the majority of 

the MS concerned
38

 the lack of cooperation by the country of return is a key factor to 

consider in examining whether or not there is no reasonable prospect of removal, 

although the standard of proof is not always the same. In Austria, for instance, the 

High Administrative Court generally requires from the administration clear 

indications, sufficient inquiries and reasoning that the country of return will issue a 

travel document.
39

 Otherwise the detention is no longer justified.
40

 German Courts 

also consider that in case of a refusal by the country of potential return to issue a 

travel document, detention becomes unlawful unless the Aliens Authority submits 

new evidence that the state of return may now consent.
41

 A less stringent standard of 

proof is set in the Netherlands. The Dutch Courts consider that there is a reasonable 

prospect of removal as long as it is not certain that negotiations will not yield any 

result – except when this has been ongoing for a prolonged period.
42

 More 

specifically, according to Dutch case-law, there should be three pre-conditions to 

consider removal as being reasonably possible: 

                                                        
32

 Cornelisse, Q32. 
33

 Ibid., with reference to Council of State, 4 September 2008, 200805361/1, and Council of State 23 

April 2009, 200901771/1. According to Cornelisse, “in another case, the visit of the TCN to the 

authorities of the country of origin (Afghanistan) in order to get documents had been planned for a 

time more than 6 months after the detention had been ordered. The Council of State considered that a 

reasonable prospect of removal in this case did not cease to exist, because the TCN could have 

requested to reschedule the meeting at an earlier date – which could have made a difference. This, in 

addition to the fact that the TCN concerned did not cooperate at all in the removal process, meant that 

a longer period spent in detention was to be blamed on the TCN, and that it could not be said that a 

reasonable prospect of removal had ceased to exist (Council of State, 20 February 2012, 

201112568/1/V3.” 
34

 See Skamla, CONTENTION Country Report – Slovakia, Q32 with reference to Supreme Court 

judgment 10 Sza 1/2012. 
35

 See Sarolea/D’Huarte, Q32 with reference to Brussels (Indict. Ch.), Judgment NoXXX, 30 October 

2013. 
36

 Ibid. 
37

 Ibid. 
38

 i.e. in AT, BG, CZ (cf. Judgment of the SAC of 29.07.2011, No. 8 As 35/2011-80, § 16), DE, IT 

(see above), NL, SK (9 Sp 33/2013), SI, UK, HU. 
39

 Brandl, CONTENTION Country Report – Austria, Q32 with reference to VwGH 2010/21/0517, 

28.8.2012. 
40

 Ibid. 
41

 See Thym/Hailbronner, Q32. 
42

 Cornelisse, Q32. 
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- the Dutch authorities request the country of potential return to issue a laissez-

passer; 

- the latter accepts the request and promises to start investigations about the 

nationality of the TCN concerned, and 

- it has in the past issued laissez-passers (even if only one or two per year) or 

the Dutch authorities discuss (at a high level with the aim of concluding 

Memoranda of Understanding on Readmission) the general willingness of the 

authorities of the third country to issue laissez-passers. 
43

 

 

The collected case-law does not indicate that the absence of general (human and 

material) resources at the disposal of the authorities (as was the case in Alim vs. 

Russia), is a defining factor in the RPR assessment. At the same time, the absence of 

the transport infrastructure or of the route of return can impact on the prospect of 

removal in Austria,
44

 Germany and the Netherlands. In Germany, the unavailability 

of transport means is assessed within the time-limits for detention whereas the 

provisional postponement of flights (e.g. due to fog or a strike) does not hinder 

detention if it can be assumed that the flight will take place later.
45

 In the 

Netherlands, this criterion is assessed by the competent judge in the context of the 

“factual impossibility of removal” (feitelijke belemmering). The relevant case-law of 

the Dutch Council of State, linked also to the considerations under Art. 5 RD, 

which -- as mentioned above -- are additional factors that have an impact on the 

reasonable prospect of removal, gives an interesting picture in this respect. In its 

decision from the 17
th

 of July 2012
46

, the Council of State declared that the area of 

South Somalia where the TCN concerned had to be returned to was only accessible 

via the airport in Mogadishu. However, as the situation in Mogadishu could be 

qualified as falling under Art. 15(c) of the Qualification Directive, it was “factually 

impossible” to carry out a removal to South Somalia.
47

 Therefore, the Council 

declared that as such a reasonable prospect of removal did not exist and further 

detention would be unlawful.
48

 However, in April 2013, the Council of State found 

that as the Minister no longer considered the situation in Mogadishu as falling under 

the scope of Art. 15(c) Qualification Directive as a result of the improved safety of 

the city and of the roads to and from the airport, there was no longer a factual 

impossibility to travel there (or from there onwards).
49

 It is worth noting that the 

Council did not judge whether the Minister had correctly evaluated the situation in 

Mogadishu, but only assessed whether or not there would be a factual impossibility 

of removal.
50

  

 

As can be seen from the Dutch and especially the German case-law, parallel 

national proceedings of suspensory character which make the return impossible 

within the fixed time-limits can also play a role in the assessment of a reasonable 

prospect of removal. In the Netherlands, if there are specific indications that such 

proceedings will last longer than the maximum time-limits for detention, the absence 

                                                        
43

 Ibid. with reference to (see Council of State 6 August 2008, 200805059/1 and 24 June 2008, 

200802518/1 
44

 There is however no case-law available on this in Austria. 
45

 See Thym/Hailbronner, Q32.  
46

 See Cornelisse, Q32 with reference to Council of State, 17 April 2013, 201301037/1.  
47

 Ibid. 
48

 Ibid. 
49

 See Cornelisse, Q32, with reference to Council of State, 17 December 2004, 200409206/1. 
50

 Ibid. 
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of an RPR can be assumed by the Courts.
51

 In the UK, when a person has an 

outstanding application or appeal that has yet to be decided on compassionate or 

other grounds, the outstanding proceedings serve as a persuasive argument against 

detention because removal is not imminent.
52

 The German case-law is much broader 

on this issue. In its landmark judgement from the 27
th

 of February 2009, the 

Constitutional Court explicitly required that in order to guarantee an effective 

protection, the judge deciding on the detention application lodged by the Aliens 

Authority must take into account the length and possible outcome of administrative 

Court proceedings relating to the suspension of administrative decisions.
53

 The 

detention judges in Germany are thus required to inquire with their peers reviewing 

the expulsion decisions in the same case whether or not those proceedings are likely 

to exceed the time-limits foreseen for detention.
54

 In practice, due to the fact that a 

peer who should be contacted sits on the closest administrative Court, it is relatively 

easy to assess the duration and the possible outcome of parallel judicial 

proceedings.
55

 

 

As regards the impact of pending Strasbourg proceedings (especially when the 

Rule 39 is applied), it is interesting to note that despite the unequivocal Strasbourg 

case-law on this issue, it is only in the Netherlands and Belgium (in the latter, as a 

result of Yoh-Ekale Mwanje v. Belgium), that the application of Rule No. 39 leads to 

the conclusion that there is no reasonable prospect of removal within the fixed time-

limits.
56

 On the other hand, in Austria and France, even if the Rule 39 is applied in a 

specific case and there is high probability that the proceedings will last longer than 

the maximum time-limits of detention, the detention becomes unlawful only after the 

expiration of the maximum period of detention.
57

  

 

As highlighted by the aforementioned Dutch case-law, certain considerations under 

Art. 5 RD may impact on the existence of a reasonable prospect of removal within 

the maximum time-limits of detention. However, with regard to the Netherlands, it 

should be added that there is a distinction between the control of the lawfulness of 

removal which the detention judge is not competent to exercise and the factual 

impossibility of removal, which as was mentioned above, can be assessed by the 

                                                        
51

 Cornelisse, Q32. 
52

 Wilsher, CONTENTION Country Report – The United Kingdom, Q32 with reference to R (on 

application Konan) v SSHD [2004] EWHC 22 (Admin), R (on application of Adesote) v SSHD (2009) 

EWHC 1783. 
53

 Thym/Hailbronner, Q32 with reference to Federal Constitutional Court, BVerfG of 27.2.2009, 2 

BvR 538/07. See also Federal Court of Justice (Bundesgerichtshof), Decision of 25.2.2010, V ZB 

172/09 according to which for the necessary forecast whether the removal may be carried out within 

three months, the Court must take into account the probable result of an application for suspension of 

the removal submitted by the third-country to the Administrative Court. 
54

 Cf. BVerfG NJW 2009, 2659, 2660 §. 23; BGH, Senat, Beschluss vom 25. Februar 2010 - V ZB 

172/09, NVwZ 2010, 726, 728 § 24. 
55

 Thym/Hailbronner, Q32.  
56

 See Cornelisse Q32 with reference to Council of State, 25 September 2009, 200905651/1/V3. Also, 

the application of Rule 39 leads to granting the TCN a right to stay. Therefore, he or she would no 

longer fall under the return directive (and the RD is suspended for the time of the proceedings). 
57

 See Brandl, Q32. Labayle/Garcia, CONTENTION Country Report – France, Q 32 with reference to 

Cass, Civ. 19 décembre 2012, 11-24750, in which the Court of Cassation declared the following: 

« ayant souverainement estimé qu’il n’est nullement établi, par la production essentiellement de 

statistiques, que la juridiction européenne, qui a indiqué qu’elle allait traiter la requête de M. X... en 

priorité, ne puisse pas statuer dans les délais de la rétention administrative, le premier président a pu, 

sans renverser la charge de la preuve, rejeter la demande de mise en liberté de M. X... » 
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detention judge.
58

 Such a distribution of competence requires the TCN concerned to 

initiate a parallel proceeding where considerations under Art. 5 RD (i.e. non-

refoulement in a broader sense, i.e. also covering all cases mentioned in Art. 15 of the 

Qualification Directive; the best interests of the child; family life; the state of health 

of the TCN concerned) are invoked against the lawfulness of removal and only in 

case of a positive outcome of that proceeding will pre-removal detention be 

considered to be no longer justified.
59

 In the same vein, in France, if the detained 

TCN does not request the annulment of the return decision, he or she will not be able 

to invoke the situation in the country of origin in the framework of the review of 

lawfulness of detention.
60

 Such parallel proceedings are not required in the Czech 

Republic. There the Supreme Administrative Court (SAC) declared that due to 

considerations of the private and family life, there was no reasonable prospect of 

removal and the TCN could not be detained.
61

 The case concerned a TCN who was in 

the fourth month of pregnancy and whose partner was an EU citizen. The Grand 

Chamber overruled its own case-law according to which the issues of family life had 

to be addressed only in the expulsion decision, and held that the Police must already 

take into account Art. 8 ECHR rights of the applicant in the detention decision, even 

though, due to time constraints, it does not have to conduct an extensive 

proportionality test at that stage.
62

 As regards the state of health, the Czech 

legislation provides for that if due to a given health condition, the TCN has to stay in 

a hospital longer than 180 days (or longer than the detention period indicated in the 

detention decision), s/he must then be released from detention.
63

 There are exceptions 

from this rule when the TCN inflict harm on him or herself with a view to evading 

detention.
64

 In Germany too, the state of health might impact on the possibility of 

removal when health problems make the removal and the related detention 

unlawful.
65

 Where the TCN concerned displays a suicidal tendency and may try to 

commit suicide in the process of removal, this also impacts on the reasonable 

prospect of removal.
66

  

 

 

1.2.2 Intensity of the assessment 

 

As regards the intensity of the assessment regarding the possibility of removal, the 

following statement of the Advocate General Mazák in Kadzoev summarises the 

relevant standards to be applied in this regard: 
“as is clear from the wording of Article 15(4) of the Return Directive, the existence of an 

abstract or theoretical possibility of removal, without any clear information on its 

timetabling or probability, cannot suffice in that regard. There must be a ‘reasonable’, 

in other words realistic, prospect of being able to carry out the removal of the person 

                                                        
58

 Cornelisse Q32. 
59

 Ibid. 
60

 See Labayle/Garcia, Q 32, also with reference to the judgment of the Administrative Appeals Court 

of Nancy from 18 February 2013 n°12NC00947. 
61

 See Kosar, CONTENTION Country Report – The Czech Republic, Q32 with reference to SAC of 

23.11.2011, No. 7 As 79/2010–150. 
62

 Kosar, Q32 with reference to §§ 27-31 of the judgment. 
63

 Ibid. 
64

 Ibid. 
65

 Thym/Hailbronner, Q32 
66

 See Thym/Hailbronner, Q32 with reference to Administrative Court of Stuttgart, Decision of 

18.10.2012 - 11 K 3391/12. 
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detained within a reasonable period.”
67

  

 

As evident from the previously cited dictum of the CJEU, the Court shares this view 

in that it requires the existence of “a real prospect” of removal.
68

 Thus, it can be 

safely assumed that clear information on timetabling or probability of the prospect of 

removal needs to be corroborated at least with the relevant statistics and previous 

experience in handling similar cases
69

 as is the case in Germany where the case-

law of the high Courts has been rather strict with regard to the level of judicial 

examination of the factual assumption provided by the Aliens Authorities with regard 

to the existence of a prospect of removal.
70

 The Courts of appeal in Germany have 

frequently challenged a general assumption of a prospect of removal made by Aliens 

Authorities if the latter have not provided specific facts on the different steps to be 

taken in order to carry out a deportation order and the potential barriers to a 

removal.
71

 According to the case-law of the German Constitutional Court, the 

prognosis has to be made by the judge on the basis of a sufficiently complete factual 

basis.
72

 Similarly, the German Federal Court of Justice requires that the judicial 

decisions ordering or renewing detention must be corroborated with specific 

information about the course of procedures and the time-frame within which 

particular measures can be taken under normal circumstances.
73

  

 

Previous experience in handling similar cases is relevant in Austria
74

 as well as in 

Slovenia where the Administrative Court verifies what the usual practice of the 

consular representation in a given case is, i.e. how long does the process of obtaining 

the documents normally take and whether there is a reasonable prospect that the TCN 

will obtain the documents within the next 6 months.
75

 Previous experience and 

statistics is used in Slovakia too, provided that the issue is raised by the TCN 

concerned or his/her legal representative.
76

 Furthermore, as mentioned above, the 

Dutch Courts also pay attention to the previous experience in dealing with the 

authorities of a given country of return. However, while the Council of State requires 

specific information with regard to the probability of a successful removal within a 

certain period that must be corroborated with evidence,
77

 it is quite easily convinced 

that the scarce evidence provided by the Minister justifies the conclusion that such a 

prospect still exists.
78

 Even if the lack of collaboration of a given country led to no 

(or only a few) expulsions in the past, the fact that negotiations are still ongoing (even 

if there are no obvious results) is sufficient for the Council of State to conclude that 

the RPR is not lacking.
79

 Similarly, two recent successful removals to a given country 

                                                        
67

 View of A.G. Mazàk, op. cit., § 35. 
68

 Case C-357 PPU, Kadzoev, op. cit., § 65. 
69

 Cf. U. Drews, J. Fritsche, “Die aktuelle Rechtsprechung des BGH zur Sicherungshaft”, NVwZ 2011, 

p. 531, referring to the relevant case-law of the German Federal Court of Justice. 
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71

 Ibid. 
72
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BvR 538/07; Federal Constitutional Court, BVerfG of 15.12.2000, 2 BvR 347/00. 
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 Bundesgerichtshof (Federal Court of Justice), 27.10.2011, V ZB 311/10. 
74

 See Brandl, Q 35.1. 
75
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76
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77
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78

 Ibid., with reference to Council of State, 13 May 2011, 201101548/1/V3. 
79

 Ibid., with reference to Council of State, 6 August 2008, 200805059/1 and Council of State, 6 

September 2013, 201306297/1/V3. 
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even though the latter has not collaborated in the past, might justify the existence of a 

reasonable prospect of removal for the Council of State.
80

 Such a stance might be 

attributable to the fact that unlike Kadzoev where the CJEU seems to demand that ‘a 

reasonable prospect exists’, the case-law of the Council of State (only) requires that 

‘a reasonable prospect does not lack’.
81

 

 

The situation is far more problematic in three other MS, namely in Belgium, 

Bulgaria
82

 and Italy where the Courts limit their assessment to an abstract or 

theoretical possibility of removal, which clearly contradicts the CJEU standard set in 

Kadzoev. In Belgium, for instance, in the absence of elements proving that the 

removal is impossible, the Courts consider that there is still a reasonable prospect of 

removal and the burden of proof regarding the absence of such a prospect rests with 

the detainee, as illustrated above.
83

 In Italy – as highlighted in the recent report of the 

Observatory of the Justice of the Peace case-law in the area of immigration
84

 -- out of 

61 renewal decisions issued by the Justice of the Peace of Rome within the time-

frame covered by the study, it was decided only once not to extend the detention. In 

that rare case the Justice of the Peace accepted the argument of the defense as to the 

lack of an RPR since despite numerous attempts of the Police, the consular authorities 

refused to cooperate with a view to identifying the TCN concerned.
85

 In all other 

cases analysed by the Observatory, the prospect of establishing the identity of the 

TCN and the subsequent successful removal have never been taken into account by 

the Justice of the Peace.
86

 

 

As regards the UK, which, despite its opt-out to the Return Directive, is still bound 

by the relevant ECHR standards relating to the RPR, the Courts there have not 

developed a systematic approach to this question as argued by Wilsher.
87

 While they 

do not accept a mere theoretical possibility of removal, they have no real evidence 

basis with which to assess the Home Office’s claims.
88

 When assessing whether the 

removal is realistic, the Courts look at the actual steps taken by the authority and the 

detainee, the responses of the Embassy, the availability of documents or flights.
89

 

However, the Home Office is not required to provide hard data on the times taken for 

each country.
90

 Besides, there is no need for a finite date to be specified for there to 

be a reasonable prospect of removal in a reasonable time period.
91
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Finally, it should be mentioned that control exercised by the courts in the context of 

assessing a reasonable prospect of removal is limited to a manifest error of 

assessment in Italy, Slovakia and Hungary. In France, while administrative courts 

can only exercise the control limited to a manifest error of assessment, the detention 

judge can go beyond such a control depending on a particular case. In Belgium the 

control is larger than the manifest error of assessment. However, it is limited to the 

legality, thus excluding the control of the expediency (opportunité). Therefore, such a 

control remains limited, which is attributable to the separation of power between the 

judiciary and the executive. In France, it is only an administrative court (unlike the 

detention judge)In AT, BG, CZ, DE, NL, SI and UK, the courts exercise full control 

which is not limited to a manifest error of assessment and is able to substitute his/her 

own discretion for that of the decision-making authority. A telling example of such 

control is provided by the German case-law according to which the judge must not 

limit himself/herself to the information provided by the competent authority, 

according to which the removal will probably take place within three months.
92

 When 

the authority does not communicate to the judge the specific facts of the case, it is for 

the judge to establish those facts with additional requests.
93

 That being said, some 

Courts in Germany stress that the evaluation of facts relating to the reasonableness of 

a prospect of removal cannot be considered as a mathematical decision but must be 

taken by the responsible authorities.
94

 As a result, as long as the conclusion is based 

on a correct examination of the relevant facts and is reasonable, the application of the 

competent authorities will be accepted.
95

 

 

 

1.2.3 Changes in the adjudication since the transposition of the RD 

 

In the vast majority of the MS concerned no changes have been observed in how the 

MS national judicial systems adjudicate on the issue of a reasonable prospect of 

removal after the implementation of the Return Directive. The exception is Bulgaria 

where the major change was triggered by the Kadzoev judgment, which led inter alia 

to the amendment of the Law on Foreign Nationals.
96

 Art 44(8) of that law states that 

“When in the light of the particular circumstances of the case it is established that 

there is no reasonable possibility for legal or technical reasons for the forced removal 

of the foreigner, the person shall be released immediately”.
97

  

 

 

2. Necessity of initial detention 

 

When deciding whether to detain an illegally staying TCN, a competent 

administrative or judicial authority, after establishing that the detention pursues one 

of the legitimate purposes discussed above, has to ascertain in the first place that the 

necessity grounds listed in Art. 15(1) RD exist and that the obstructive conduct of the 

TCN concerned cannot be remediated by the application of less coercive measures 

                                                        
92
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than detention. 

 

 

2.1 Initial blame attribution
98

 to a TCN based on obstructive conduct 

 

Two explicit examples of an obstructive conduct of a TCN are given in Art. 15(1) RD 

for the purposes of the initial blame attribution at the adoption stage of a first 

detention order:  

- the existence of a risk of absconding (Art. 15(1)(a) RD) or  

- the avoidance or hampering of the preparation of return or the removal 

process on the part of the TCN concerned (Art. 15(1)(b) RD).  

 

 

2.1.1 Risk of absconding 

 

To understand the meaning of the risk of absconding in Art. 15(1)(a) RD, it is 

necessary to refer to Art. 3(7) RD, which delineates the boundaries of this notion as 

follows:  

“‘risk of absconding’ means the existence of reasons in an individual case which 

are based on objective criteria defined by law to believe that a third-country 

national who is the subject of return procedures may abscond”. 

 

This definition suggests that without national laws of MS specifying objectively 

when such a risk exists, Art. 15(1)(a) RD cannot be relied upon for the pre-return 

deprivation of liberty. Yet, in Austria
99

 as well as in the Czech Republic and 

Germany, the pertinent national legislation does not lay down objective criteria 

defining such a risk while in Belgium such criteria are merely listed in the 

explanatory memorandum to the Law of 19 January 2012.
100 

The case of Germany is 

particularly interesting as, based on § 62 of the Residence Act, the German Courts 

have developed a considerable body of case-law concerning the intention of 

absconding which is used as a principle ground for pre-deportation detention in 

Germany.
101

 Nonetheless, the Federal Court of Justice stated recently in the context 

of the Dublin III Regulation that § 62 of the Residence Act (which is also the legal 

basis for the pre-removal detention) did not entail any objective criteria defining a 

risk of absconding (§ 62(3) 1
st
 Sentence, No. 5 mentions merely an intention of 

absconding without providing further specifics).
102

 The Court declared as a result that 

Dublin transfers could no longer be based on a risk (or intention) of absconding and 

that detention was possible only on the grounds specified in § 62(3) 1
st
 Sentence, No. 

3 and 4, i.e., when  

                                                        
98
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- The TCN concerned has failed to appear at the location determined by the 

competent authority on a date fixed for removal for reasons for which he or 

she is responsible, or 

- he or she has evaded removal by any other means.
103

 

 

It is interesting to notice that despite the fact that the pre-removal detention in 

Germany has the same legal basis as Dublin-detention, since the expiry of the date of 

transposition of the Return Directive the German Federal Court of Justice has never 

touched upon the same issue in the context of the Return Directive. It therefore 

remains to be seen whether the Court is going to address this issue in the future 

before the German legislator undertakes the needed changes in the Residence Act.
104

 

In this regard, it should also be mentioned that in the Netherlands -- where the 

transposition of the Return Directive into Dutch legislation took place later then 

foreseen by the Directive -- the Dutch Council of State declared in March 2011 that, 

in the absence of the objective criteria laid down in the legislation, a risk of 

absconding could not be invoked by the administration as a ground of pre-removal 

detention.
105

  

 

The existing “objective criteria” show a mixed picture as illustrated in the following 

table: 

 

 

                                                        
103

 Ibid. 
104

 We thank Judge Ulrich Drews, participant of the project CONTENTION, for this point. 
105

 See Cornelisse, Q42.1 with reference to Council of State, 21 March 2011, 201100555/1/V3. 
106

 Linked with the failure to provide sufficient guarantees for reappearing before the competent 

authorities.   

Objective Criteria: BE BG FR IT SK SI HU 

No application for a residence permit after 

an illegal entry 

  ×     

Over-staying a visa or in case of visa-free, 

remaining beyond three-month period 

without applying for a residence permit 

  ×     

Remaining for more than one month after 

the expiration of a residence permit, of an 

acknowledgment of receipt of the 

application for a residence card or of a 

temporary permission to reside, without 

asking for their renewal 

  ×     

Previous illegal residence      ×  

No residence permit     ×   

No documents at all  ×      

No valid ID or travel documents   ×106 ×    

Impossibility to immediately identify the 

TCN concerned 

    ×   

False information on identity ×  × ×   × 

Providing false information (in general)  ×    × × 

Denying communication and not signing the 

minutes of the hearing 

      × 

Having forged, falsified or used another 

name for, a residence permit or an ID or 

travel document 

× 

 

× ×   ×  

Use of false or misleading information or ×       
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It can be observed that in France and Slovenia, an illegal stay or residence, and in 

the case of France even an illegal entry with the subsequent failure to apply for a 

residence permit, are listed among ‘objective criteria’. Similarly, in Slovakia a lack 

of a residence permit is enlisted as an objective criterion defining a risk of 

absconding. All this contradicts Recital 6 of the Return Directive, which by stating 

that “consideration should go beyond the mere fact of an illegal stay”, excludes 

                                                        
107

 Linked with the failure to provide sufficient guarantees for reappearing before the competent 

authorities.  
108

 Remaining on the territory beyond the period stipulated in the expulsion decision 
109

 Having avoided a previous expulsion measure. 
110

 Conduct indicating the unwillingness to voluntarily depart within the period granted by the 

authorities. 
111

 Also change of place of residence without notification of the Immigration Service 
112

 Linked with the failure to provide sufficient guarantees for reappearing before the competent 

authorities. 
113

 Linked with the failure to provide sufficient guarantees for reappearing before the competent 

authorities. 
114

 Regardless rehabilitation.  

false or falsified documents when applying 

for a residence permit (except when this is 

done within the asylum procedure), or 

recourse to fraud or other illegal means to 

obtain the right to stay  

Failing repeatedly to respond to an 

invitation from the municipal administration 

to appear in person and receive notice of the 

decision on the residence or stay application   

×       

No documents proving accommodation 

where s/he can be easily found 

   ×    

No effective or permanent place of 

residence 

  ×107     

Impossibility to find the TCN at his/her 

place of residence 

 ×      

Showing a lack of cooperation in the return 

procedures 

     ×  

Non-compliance with Voluntary 

Departure 

×108 × ×109 ×  ×110  

Violation of the obligations (reporting, 

etc.) imposed with the aim of avoiding the 

risk of absconding during the VD period  

×111  ×112 ×    

Previous absconding  ×      

Non-compliance with an alternative 

measure to detention  

  ×113 ×    

Clear unwillingness to comply with the 

imposed measure 

 ×      

The statements made indicate the 

likelihood of absconding  

      × 

Previous criminal conviction  ×114    ×  

Previous infringement of the public order  ×      

Violation of an entry ban × ×  ×  ×  

There is a reasonable possibility that the 

TCN will be subject to an entry ban 

exceeding three years 

    ×   

 BE BG FR IT SK SI HU 
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illegal stay or even illegal entry alone
115

 from the list of ‘objective criteria’.
116

 The 

existing case-law in Slovenia is somewhat ambiguous on this issue. From one of the 

landmark judgments of the Slovenian Administrative Court, it can be deduced that a 

risk of absconding goes beyond the mere fact of an illegal stay or entry.
117

 The Court 

considered possession of forged documents and a criminal offence cumulatively as 

factors which indicated the existence of risk of absconding. However, in the same 

judgment
118

 the Court stated that if specific circumstances from Art. 68 of the Aliens 

Act are established (i.e. also previous illegal residence), the competent authority is 

not obliged to give further explanation as to why there is a risk of absconding as 

according to the Court, the concept of the ‘risk of absconding’ is sufficiently well 

defined by that Article.
119

 As regards France, in the relevant case-law, the notion of a 

risk of absconding is still being shaped.
120

 The collected French decisions suggest 

that in a given case there might be several converging criteria which justify a risk of 

absconding: e.g. the TCN concerned not only entered illegally and is not in 

possession of a residence permit but s/he also previously evaded an expulsion 

measure.
121

 In France, evading a removal order is seen as being the strongest 

indicator of a risk of absconding. Previous non-compliance with such a measure 

appears to always justify a risk of absconding, even when there are other individual 

factors such as a permanent place of residence, school enrolment of a child, 

volunteering or the preparation of marriage, which speak in favour of the TCN 

concerned.
122

 In Slovakia too, where - as mentioned above - the lack of a residence 

permit is an ‘objective criterion’, the relevant case-law shows that the Courts do not 

merely rely on the lack of a residence permit but consider in addition other individual 

circumstances to justify that there is a risk of absconding.
123

 For instance, in one case 

the Supreme Court confirmed a detention decision arguing that the TCN concerned 

who entered illegally, did not report himself to the police despite having seen a police 

patrol and in fact tried to escape.
124

 Similarly, the Regional Court of Bratislava when 

establishing whether there was a risk of absconding, not only invoked the lack of 

residence permit and a reasonable possibility that the TCN would be subject to an 

entry ban for a period of more than three years, but also took into account the nature 

of criminal offences committed in the past, the fact that the TCN concerned left the 

asylum facility in violation of the law, and that he went to another country after 

having applied for asylum in Slovakia.
125

 With regard to an illegal entry, it can be 

also referred to the relevant German case-law where while such entry alone or even 

the use of smugglers cannot sufficiently establish an individual risk of absconding, 

the high financial expenditure to illegally enter the territory of MSs can be a valid 
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indication that the person concerned might abscond.
126

 The German Federal Court 

considers in this respect that 5,000 EUR paid to smugglers can be a sufficient ground 

to believe that a TCN might abscond.
127

  

 

This brings us to an important question which is whether the objective criteria 

themselves justify a risk of absconding or if other factors need to be considered as 

well. The response to this question is to be found in Art. 3(7) RD (“in an individual 

case”) read in conjunction with recital 6, which states that “decisions taken under this 

Directive should be adopted on a case-by-case basis and based on objective criteria”. 

This implies that even when such ‘objective criteria’ are set, the general presumption 

of the existence of the risk of absconding is not sufficient and individual situation 

and individual circumstances must be taken into consideration additionally.
128

 For 

instance, in Germany the failure to report to the competent authorities a change 

of address during (or after the expiration of) the period of voluntary departure (which 

is also considered as an ‘objective criterion’ in other MS) can be justified by serious 

health grounds requiring hospitalization or the need to remain at rest.
129

 Similarly, in 

Germany again, the criminal record alone and the subsequent assumption that the 

TCN concerned might abscond as he or she has shown thereby the lack of respect for 

the national laws, is per se not a sufficient ground for the necessity of detention 

without taking into account other individual circumstances.
130

 In France too, if 

individual circumstances counter argue the point, a risk of absconding is not 

automatically assumed even when objective criteria -- such as ‘having forged, 

falsified or used another name for, a residence permit or an ID or travel document’ or 

‘lack of identity documents’ -- are fulfilled.
131

 In Bulgaria, the judgment of the 

Supreme Administrative Court from August 2011 set a precedent.
132

 In that case, the 

Court -- by invoking, among other provisions, Recitals 6 and 13 of the Preamble of 

the Return Directive -- concluded that the proper interpretation of the national law, in 

compliance with EU law, required that the authorities, when establishing a risk of 

absconding, have to take certain factors into account. Among these is the duration of 

the TCN’s residence in the Republic of Bulgaria, the categories of vulnerable 

persons, the existence of proceedings under the Law on Asylum and Refugees or 

proceedings for the renewal of a residence permit or of another authorisation 

offering a right to stay, the family situation, and the existence of TCN’s family, 

cultural and social ties with his/her country of origin.
133

 This was confirmed in the 

follow-up decision of the Sofia City Administrative Court in case of Mahdi
134

 in 

which the judge, by establishing whether there was still a risk of absconding, took the 

fact that a Bulgarian citizen provided accommodation and means of subsistence to the 

                                                        
126

U. Drews, “Die aktuelle Rechtsprechung des BGH zur Sicherungshaft nach dem Aufenthaltsgesetz, 

NVwZ,  2013, p. 259. 
127

 BGH, Beschl. V. 03.05.2012 - V ZB 244/11, BeckRS 2012, 14183. 
128

 Case C‑61/11 PPU, El Dridi, ECR I‑3015, 2011, § 39. Mahdi, Para. 70. 
129

 See FRA Report, 2010, op. cit., p. 28.  
130

 U. Drews, Die aktuelle Rechtsprechung des BGH zur Sicherungshaft nach dem Aufenthaltsgesetz, 

NVwZ 2012, p. 396, referring to the decision of the German Federal Court from 14.7.2011 – V ZB 

50/11, BeckRS 2011, 21191. 
131

 Labayle/Garcia, Q.41.1 with reference to TA Lille, 22 juill. 2011, n° 1104137 and CAA Bordeaux, 

3 avril 2012, n° 11CX02996.  
132

 Ilareva, 41.1 with reference to 5 August 2011, case No. 13868/2010. 
133

 The Court made reference to Article 44, Para. 2 LFRB. See Ilareva, Q41.1. 
134

 case No.1535 



 22 

TCN concerned into account.
135

 In the same vein, in Austria even if its legislation 

does not provide objective criteria, the relevant decisions usually also mention that 

the person is not integrated in Austria, does not work and does not have family ties 

there.
136

 Such a lack of integration is considered as indicating a higher risk of 

absconding.
137

 Finally, in the UK, the Courts also take into consideration individual 

circumstances. However, this is only done in the context of a bail application. The 

Bail Guidance for Immigration Judges 2012 gives certain criteria as to how to assess 

whether there exists a risk of absconding.
138

 Thus, incentives for keeping in contact 

with the immigration authorities as well as a person’s previously good record of 

complying with immigration control
139

 and maintaining contact with the 

immigration authorities are supposed to be the main indicators for concluding that 

the person concerned will not abscond.
140

 

 

In other MS, namely in Slovenia, Belgium and Italy, individual circumstances and 

individual situations do not seem to play an important role in the assessment of a risk 

of absconding. In Slovenia, as mentioned above, it was the Administrative Court 

which stated in this regard that the Courts are not obliged to go in their relevant 

assessments beyond the objective criteria stipulated by law.
141

 In Belgium, 

assessment of individual situation and individual circumstances is mostly “formal” 

and it is often considered that detention is justified because it is unlikely for an 

immigrant to comply with an order to leave the country when he or she has not 

complied with previous identical measures or when he or she has no official address 

in Belgium.
142

 In Italy too, even if some individual circumstances such as providing 

financial guarantees from legitimate sources, having regular work, 

demonstrating social integration or a request for voluntary departure are 

considered by the judges, this seems to happen in a rather superficial way and by 

using repetitive formulae.
143

  

 

The issue of the intensity of judicial review of a risk of absconding is addressed 

differently in each of the MS. For instance, in Belgium, the Court of Cassation 

considers that if the pre-removal detention order is based on the assumption that there 

is a risk of absconding based on the lack of an official address, the file of the 

competent authority has to contain objective and serious elements regarding the 

existence of such risk, so that the judge is able to verify that the risk was assessed by 

the administration in accordance with the criteria foreseen by the law.
144

 In Bulgaria, 

some Courts have also - albeit on rare occasions - required that the detaining 
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authority provide sufficient arguments and evidence that the TCN meets the legal 

criteria which defines a risk of absconding.
145

 In Germany, the case-law relating to 

the intention of absconding indicates that general assumptions are not sufficient and it 

is necessary to establish specific circumstances justifying such intention.
146

 

Therefore, the establishment of the risk of absconding requires specific facts, 

particularly statements or behaviour of the TCN concerned, allowing with a 

certain likelihood the conclusion that he or she intends to abscond or hamper the 

deportation in a way which cannot be overcome by the application of alternative 

measures to detention.
147

  

 

 

2.1.2 Blurred lines between a risk of absconding and avoiding/hampering return 

 

Although Art. 15(1) RD distinguishes between two necessity grounds: a risk of 

absconding, on the one hand and avoiding/hampering return process on the other, the 

distinction does not seem to operate in practice in all of the MS concerned except in 

Belgium where, even though the initial detention decision is always motivated by a 

risk of absconding, if the detained TCN refuses to board the plane prepared for the 

removal, a new detention order is issued, which is based on the ground of resistance 

to (i.e. hampering of) the removal.
148

  

 

As the table above shows, many of the ‘objective criteria’ defining a risk of 

absconding are actually indicators for previous or present obstructive conduct. For 

instance, conduct such as providing false information (on identity), denying 

communication and not signing the minutes of the hearing or showing a lack of 

cooperation can be qualified as hampering return procedures. In the same vein, 

non-compliance with the voluntary departure or with alternatives to detention, the 

violation of reporting and other obligations imposed with a view to avoiding a risk 

of absconding as well as having previously absconded can be subsumed under the 

definition of ‘avoiding’ return procedures. Certain MS’ legislation (Bulgaria and the 

Czech Republic) do not even differentiate between a risk of absconding and avoiding 

return procedures
149

 or as in the case of Slovenia, do not consider 

avoiding/hampering as a separate detention ground.
150

 All this leads to the case-law 

where three notions are used interchangeably to justify the necessity of an initial 

detention and there are only a few instances where ‘hampering’ has been invoked as a 

detention ground. The judgment I U 1130/2011 of the Administrative Court of 

Slovenia is a good example of such case law. According to the Court, the fact that an 

TCN did not cooperate in the return procedure, that he hampered the preparation of 

return by giving false information on his identity and by concealing documents, that 

his identity has not been established yet and that he made it clear that he wanted to go 

                                                        
145
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to another country as soon as possible because Slovenia had rejected his requests, 

were all points in favour of detention.
151

     

 

Finally, it is worth elaborating in more detail on the particularly interesting case of 

the Netherlands where even if the Aliens Decree (in Art. 5.1a) differentiates 

between the two necessity grounds mentioned in Art. 15(1) RD, the ‘objective 

criteria’ are fixed (in Art. 5.1b) in such a way that the existence of at least two of 

them can justify both grounds of detention, i.e. ‘a risk of absconding’ and the 

‘avoiding/hampering of return procedures’. According to the Council of State, the 

detention judge may use both grounds interchangeably to assess the specific grounds 

for detention, regardless of the ground that the administration has brought forward.
152

 

Also, even if a judge concludes that there is no risk of absconding, for example on 

account of the family situation of the TCN concerned, he or she has to review 

whether the detention would be possible due to avoiding or hampering the return 

procedure.
153

 As regards the particular ‘objective criteria’, Art. 5.1b of the Aliens 

Decree, as well as the relevant case-law, distinguishes between ‘substantial’
154

 and 

‘non-substantial’
155

 grounds. According to the Council of State, the existence of 

‘substantial grounds’ justify the conclusion that there is a risk of absconding or the 

TCN concerned is avoiding or hampering return procedures. The administration is not 

obliged to give any further explanation, unless the TCN shows that the grounds 

invoked are factually incorrect or in his/her specific case individual circumstances 

would point against the assumption that s/he is avoiding or hampering return 

procedures.
156

 If such grounds are invoked, it seems to be difficult to argue against 

detention.
157

 The relevant case-law shows that in such cases even the previous 
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fulfilment of the reporting obligations cannot refute the lawfulness of detention.
158

  

Such a reversal of the burden of proof does not apply if only ‘non-substantial 

grounds’ are invoked.
159

 In such a case, it is for the administration to prove that, 

taking into account an individual’s situation and circumstances, these grounds (e.g. a 

lack of sufficient resources, no permanent residence or a criminal record) justify the 

conclusion that either there is a risk of absconding or the TCN concerned is avoiding 

or hampering the return procedures.
160

  

 

 

2.2 Any other grounds for detention? 

 

The wording “in particular” before the two necessity grounds in Art. 15(1) RD might 

leave the impression that the indicated grounds are non-exhaustive.
161

 The relevant 

travaux préparatoires show that ‘in particular’ (instead of mere “when”) was inserted 

before the two necessity grounds of detention following a proposal made by Portugal. 

However, no explanation about the necessity of its insertion can be inferred from the 

relevant Council document.
162

 It is only known that Belgium and Luxembourg were 

favouring the deletion of ‘in particular’.
163

 Therefore, it seems that the inclusion of 

this phrase was a mere linguistic exercise without any deliberate far-reaching 

consequences. However, the teleological interpretation of Art. 15 of the RD suggests 

that as the object and purpose of Art. 15 of the RD is ensuring a successful removal 

of an illegally staying TCN
164

, every single factor considered within the necessity test 

has to be directly linked with and related to this purpose. The reference should also be 

made here to the ECJ’s brief statement in Kadzoev, according to which “the 

possibility of detaining a person on grounds of public order and public safety 

cannot be based on Directive 2008/115.”
165

 

 

The legislation and the relevant case-law of the Member States concerned differ 

considerably on this issue. For example, in Belgium, certain Courts considered that 

detention was not limited to the two grounds mentioned in Art. 15(1) of the RD.
166

 

The Court of Cassation recently rejected such an interpretation arguing that as Art. 

15(1) of the RD set restrictions to the right to liberty, this provision had to be 

interpreted restrictively thus not justifying the invocation of any additional ground for 

pre-removal detention.
167

 Yet, in practice, the necessity of pre-removal detention is 

often motivated by the fact that at the moment of arrest the TCN concerned does not 

possess any identity documents and he/she needs to be detained until the country 
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of potential return has issued travel documents.
168

 Similarly, in Bulgaria, an 

additional (autonomous) detention ground is a lack of identity documents, which is 

embodied in Art. 44(6) LFRB
169

 and despite the ruling of the Supreme 

Administrative Court that the mentioned provision contradicts Art. 15(1) of the 

RD,
170

 this ground is still sometimes invoked in the relevant case-law.
171

 In Slovenia, 

the unknown identity and the need to establish that identity can be an autonomous 

detention ground as well.
172

 Italy is another MS where detention is possible with a 

view of carrying out further investigation as to the identity or nationality of the TCN 

concerned or in order to obtain travel documents.
173

 The Italian legislation also 

allows pre-removal detention in case of “temporary situations which may impede 

return”.
174

 The Czech legislation goes even further and provides a long list of 

detention grounds not directly linked to Art. 15(1) of the RD criteria. The pre-

removal detention is possible in the Czech Republic not only on public order grounds 

but also when there is a relevant entry in the Schengen Information System.
175

 The 

Czech legislation also permits a pre-removal detention in the cases where the TCN 

concerned has not lodged an application for international protection even though s/he 

was invited to do so
176

 or when the subsidiary protection status expired.
177

 Also, 

when the procedures according to a readmission agreement have been launched, the 

detention in the Czech Republic can be considered lawful even if the removal is not 

possible due to objective obstacles.
178

 In the same vein, in Slovakia, when 

readmission procedures are ongoing, detention is possible without the verification of 

Art. 15(1) RD grounds.
179

 Finally, in France, when renewing detention for the 

second time, i.e. after initial 5 plus 20 days of detention, absolute urgency or a 

particularly serious threat to public order can be invoked for keeping the TCN 

concerned in detention for a further 20 days.
180

 

 

 

2.3 Changes in the adjudication since the transposition of the RD 

 

The transpositions of the EU Return Directive led to considerable changes in the 

legislation and the relevant case-law of the MS concerned. Notably, objective criteria 

defining a risk of absconding were introduced in the immigration legislation of 
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Bulgaria, France, Italy, Slovakia and Slovenia.
181

 In the Netherlands up until the 

transposition of the Directive only one substantial or non-substantial ground (see 

above) could justify the necessity of detention. After the transposition, necessity can 

only be justified by invoking two grounds, not to mention the fact that the Courts 

now pay more attention to individual circumstances.
182

 

 

 

3. Alternatives to Detention  

 

The assessment if “other sufficient but less coercive measures can be applied 

effectively in a specific case”, is the cornerstone of the proportionality test introduced 

in Art. 15(1) of the RD. The CJEU had an opportunity in El Dridi to further elaborate 

on this issue. According to the Court,  
“It follows from recital 16 in the preamble to that directive and from the wording of 

Article 15(1) that the Member States must carry out the removal using the least coercive 

measures possible. It is only where, in the light of an assessment of each specific 

situation, the enforcement of the return decision in the form of removal risks being 

compromised by the conduct of the person concerned that the Member States may 

deprive that person of his liberty and detain him.”
183

 

 

At this point, the reference should also be made to Recital 16 of the RD which 

declares that “the use of detention for purpose of removal should be limited”, 

suggesting that detention must be the exception rather than the rule, precluding a 

systematic application of detention without prior consideration to less stringent 

measures. 

 

However, despite its apparent clarity, the practical implementation of the mentioned 

proportionality test is far from being achieved and still raises some issues and 

uncertainties in the MS concerned.  

 

First of all, only half the Member States concerned oblige administrative or judicial 

authorities to consider, as a first step, alternative measures before adopting a 

detention decision. Even among them, the initial proportionality assessment is not 

always applied in practice. In Belgium for instance, where the relevant case-law 

indicates that the administrative situation and the impossibility to regularize the 

irregular stay are mainly used as evidence of the lack of alternatives, both the Council 

and the Indictment Chambers continue to consider that detention is not necessarily 

illegal for the sole reason that other less coercive measures could have been taken, 

despite the unequivocal relevant provisions (Art. 7, al. 3 L. 15.09.1980) and the Court 

of Cassation’s recent reminder of the necessity to consider alternatives prior to 

resorting to detention.
184

 By contrast, the French Court of Cassation departed 

somewhat from a much too restrictive interpretation of Art. 552-4 Ceseda requiring a 

special motivation and the demonstration of exceptional circumstances for assigned 

residence decided by the judge. The Court instead insists on considering the 
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placement in detention based on exceptional circumstances rather than purely being 

based upon an irregular presence.
185

  

 

Secondly, some Member States (legislation or practice) either consider an initial 

proportionality test as a mere faculty (Italy)
186

, implicitly suggest that detention is the 

preferred/residual option in pre-removal procedures (Slovenia)
187

 or do not consider 

alternative measures once it is established that the TCN is avoiding or hampering 

his/her return or he/she might abscond, except if the TCN brings forward special 

circumstances.
188

 Such an approach contradicts the often cited “El Dridi” 

judgment.
189

  

 

 

3.1 Available alternative measures 

 

Besides the general clause provided for in Art 15(1) RD and a reference to existing 

common measures in Art. 7(3) RD, the Return Directive does not list an exhaustive 

range of alternatives to be considered by Member States before ordering detention. In 

this regards, clear differences can be observed among the MS concerned.  

 

Several traditional measures are not considered by some countries as autonomous 

options; they are either combined with additional obligations
190

 or only considered as 

a restraint during the period of voluntary departure.
191

 For instance, according to the 

Czech
192

 and the Slovakian
193

 legislation, the registration obligation shall be 

imposed together with reporting to the authorities, documents or financial deposits 

and/or designated residence. Conversely, the registration obligation became a full-

fledged alternative in the Netherlands (part of a pilot project) but does not apply 

often, given the strict conditions required (the TCN must have a regular place to stay, 

proving the absence of the risk that he/she will avoid/hamper return proceedings).
194

 

 

The legislation in several MS also establishes a bail/bond or a financial guarantee as 

an alternative to detention but in ways that differ from MS to MS. While in the 

Netherlands, the money deposit is returned to the TCN once he/she has left the EU 

territory,
195

 the Czech police may use the financial guarantee to cover the expenses 

related to expulsion if the TCN did not leave the territory within the time period 
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stipulated by the authorities.
196

 In Slovenia or in the United Kingdom
197

, a third-

person (a surety or sponsor) might be called to guarantee the applicant for bail, by 

supervising him/her and ensuring that the TCN concerned will comply with his 

obligation.
198

 Additionally, the sponsor in Slovenia has to prove having enough 

financial means to support the TCN, accommodate him/her and guarantee the costs of 

living and any medical expenses
199

. Among the MS considering “regular reporting” 

to the authorities as an alternative, some legislation oblige that the TCN must report 

approximately once a month (e.g. Art. 73 of the Slovenian Aliens Act) while others 

require a weekly obligation and specific conditions (only if the TCN has - or is 

provided with by a third-person - sufficient means of subsistence, higher than the 

lowest social pension, plus accommodation
200

). 

 

Alternatives such as community release, supervision
201

 or electronic tagging are 

rarely used by Member States. For instance, electronic monitoring can be imposed in 

the United Kingdom to an applicant who has a “criminal” history (safeguard of the 

public order, security purpose)
202  as an alternative to bail. Such a measure is 

exceptionally decided by French Judges regarding a TCN who is resident and who is 

the parent of minor(s) whom are residing in France.
203

 For this very purpose, special 

accommodation has been established in Belgium for families with minors, called 

“return houses”, midway between detention facilities and classical open centres. On 

the one hand, TCNs concerned are free to go (under certain restrictions) and receive a 

weekly budget, are visited by a “coach” etc., but on the other, due to the practical 

limitation of their movements, they benefit from procedural guarantees of detention 

provisions instead of reception conditions.
204

  

 

 

3.2 Weighing between detention and alternative measures  

 

Alternatives measures, although existing in national laws, are not always considered 

in all circumstances by decision-making or judicial authorities. Indeed, a few 

Member States consider alternatives to detention in all cases and eventually apply 

less coercive measures despite a risk of absconding
205

 (taking into account the state of 

health, the age of the TCN or the disproportionality of detention
206

). Others consider 

the risk of absconding (and/or the hampering of return) as a determinative factor 
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justifying detention, without further consideration for alternative measures
207

. 

However, it must be acknowledged that both Austria and Slovenia adopted a more 

nuanced approach by distinguishing whether such risk is “minor”
208

 or if less serious 

circumstances might be appreciated (illegal entry, shortly exceeded the legal stay 

period, personal situation) in order to apply alternatives to detention.
209

 Apart from 

this, the Dutch Council of State’s practice clearly shows that once the court assessed 

the risk of absconding, that very fact seems to warrant the conclusion that alternatives 

are not sufficient and that the Minister has not unjustifiably resorted to detention.
210

 It 

is only at that point that the TCN can bring forward special facts and circumstances 

which may lead the court to the opposite conclusion
211

. Additionally, it results from 

both the Italian and Slovakian case-law that alternatives to detention are not applied 

when the TCN cannot be properly identified, has no valid document or fails to 

provide a passport (in Italy such a lack of documentation is actually an element 

deemed to represent a “risk of absconding”).
212

 Finally, in Belgium or France, 

detention generally remains the preferred measure in any circumstances and 

alternatives are rarely used in practice
213

. However, the situation in France may 

change soon as according to a new draft law the order of consideration of ATD will 

be reversed. Designated residence will become the rule which will have to be 

considered at the first place while detention will be an exception.
214

  Therefore, the 

administration will have an explicit obligation to justify why the alternative could not 

be applied in a particular situation.  

 

The lack of relevant case-law precludes a general overview of the participating 

Member States and any possible assessment on this issue. For instance, besides the 

criteria and indications to the Police provided by the Czech legislation, the existing 

case-law does not particularly address the issue of which ones should be used when a 

risk of absconding is established. Administrative courts either provide general 

considerations related to the TCN’s “history” which justify pre-removal detention 

instead of less coercive measures (the violation of alternative measures in the past, 

being searched by Interpol, being recorded for previous criminal convictions) or 

quash detention orders when they did not demonstrate the “insufficiency” of 

alternatives measures, independently of a (certain) risk of absconding
215

. The same 

problem exists in the United Kingdom where, despite the Guidance for Immigration 

Judges (providing 5 factors of consideration), it appears in practice that when there is 

a very high risk of absconding, detention applies automatically instead of bail.
216

 It 
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does not preclude however that lawfulness of detention - especially its duration - 

might be challenged afterwards, even if there is a risk of absconding.
217

 

 

It is noticeable that since – as illustrated above -- there is no clear distinction neither 

in national legislations nor in the case-law of the MS concerned between the notion of 

a “risk of absconding” and the “avoidance/hampering of return procedures”, the 

practice described above also applies for the latter
218

.  

 

Besides the obligation of considering alternatives, directly resulting from the 

principle of proportionality assessment, not every Member State obliges its 

authorities to consider all of them before adopting a detention measure. For instance, 

despite an enumeration of other measures in the Bulgarian legislation, the specific 

provision dedicated to detention
219

 does not require prior consideration to the ones 

listed in the LFRB before adopting such decision.
220

 In the same line, neither the 

Dutch legislation nor the case-law require a justification as to whether other 

alternative measures were sufficient or not or if the risk of absconding/hampering was 

previously established.
221

 However, once again, this general margin of appreciation 

granted to the decision-making authority does not mean that, within a further 

proportionality assessment, the Judge will not challenge the lawfulness of the 

detention measure with regards to less coercive measures, especially when 

considering the length of or the prolongation of a detention period
222

.  

 

 

3.3 Intensity of the judicial control 

 

Within six Member States
223

, the control exercised by the Judge on the consideration 

of alternatives to detention by the administration is limited to a manifest error of 

assessment (legal motivation, lack of evidence of a risk of absconding
224

, restrained 

review
225

). While in the others the Judge is not bound by arguments of parties, he/she 

may control, ex officio, all the elements of the lawfulness of detention
226

, fully control 

legal and factual grounds or claim further investigation or clarifications if needed. In 

the United Kingdom, the Judge can substitute the detention decision adopted by the 

Home office if there are substantial grounds for believing that detention is not 

appropriate (for instance, if the TCN complies with any bail conditions imposed).
227

  

 

There is no information on whether authorities rely on statistics or previous 

experience within the same groups or categories of third-country nationals when 

deciding on detention or possible alternatives. In general, individual circumstances, 

family concerns (Austria, Bulgaria, France), health or age (Netherlands) are taken 
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into consideration as well as the “past immigration history” of the TCN (the Czech 

Republic). However, unlike the systematic Hungarian individual assessment 

procedures, both Italy and Slovakia either use standardized forms or do not go into 

detail with regard to the individual situation of the TCN so that there is a clear lack of 

case-by-case evaluation in those countries.  

 

 

3.4 Changes in the adjudication since the transposition of the RD 

 

In general, neither the implementation of the Return Directive nor the recent national 

legislative changes have radically improved the existing legal and judicial systems in 

terms of providing alternatives to detention. Nevertheless, return houses established 

in Belgium for families with minors is a direct consequence of the condemnation by 

the European Court of Human Rights of the previous regime in place in 2011.
228

 

Bulgarian legislation was amended to provide for weekly instead of daily reporting 

to the authorities and, the possibility to apply alternative measures to detention in 

Italy was introduced thanks to the implementation of the Directive. By contrast, in 

Slovenia, despite the new possibilities, alternatives remain to be considered by 

authorities only after the initial detention has been ordered and not before as is 

required by the Return Directive.  Legislative changes are pending in Germany, 

France and the Netherlands.  

 
 

4. Proportionality of the length of detention 

 

According to Art. 15(1) 2
nd

 indent RD, “any detention shall be for as short a period as 

possible and only maintained as long as removal arrangements are in progress and 

executed with due diligence”. The wording “as short a period as possible” is identical 

to the relevant phrase from the CoE Guidline 8(1)
229

, and it was included in the draft 

Art. 14 at a later stage of negotiations, inspired by the mentioned CoE Guideline and 

in order to comply with the “spirit” of EP-LIBE amendments.
230

  

 

Art. 15(1) 2
nd

 indent RD needs to be interpreted in conjunction with paragraph 5 of 

the same Article, which states that “detention shall be maintained for as long a period 

as the conditions laid down in paragraph 1 are fulfilled and it is necessary to ensure 

successful removal.” Similarly, in Kadzoev, the CJEU stated in this regard that:  

“As is apparent from Article 15(1) and (5) of Directive 2008/115, the detention 

of a person for the purpose of removal may only be maintained as long as the 

removal arrangements are in progress and must be executed with due diligence, 

provided that it is necessary to ensure successful removal.”
231

 

 

This link between the length and the purpose of detention is in line with the relevant 

Strasbourg case-law, according to which, in order to avoid arbitrariness, the length of 

the detention under Article 5(1)(f) ECHR should not exceed that which is reasonably 
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required for the purpose pursued.
232

 As a result, the Court requires that, based on the 

principle of proportionality applied to the length of detention, the latter should not 

continue for an unreasonable length of time.
233

  

 

 

4.1 “For as short a period as possible” 

 

Unlike Art. 5(1)(f) ECHR, Art. 15 RD sets specific time-limits of detention in Art. 

15(5) and (6) RD
234

 but only considers them as mere upper ceilings, and, by requiring 

that detention shall be “for as short a period as possible”, it further restricts their 

wholesale application.  

 

The said requirement of the shortest possible period of detention read in connection 

with the principle of proportionality suggests that in order to comply with that 

requirement, in cases where the review of lawfulness does not take place on a regular 

basis, national administrative or judicial authorities, when deciding on an appropriate 

length of detention, should set an exact time period (usually less than the 6-month 

time-limit) which is necessary for the successful execution of return procedures. The 

same considerations, as in case of ‘reasonable prospect of removal’, especially due 

diligence, the conduct of the country of return and that of the TCN concerned as well 

as other legal and practical considerations have to corroborate the anticipated length 

of detention. However, the relevant national legislation and case-law shows that this 

is only rarely the case in the MS concerned. It is only the Czech Republic, Germany 

and Slovakia that, when ordering or renewing detention, an exact length of detention, 

which can be inferior to the upper time-limits, is fixed. The most notable case is 

Germany where when determining the length of detention, the concept of strict 

necessity of detention for a successful removal is applied.
235

 According to the 

established case-law in Germany, the exact length of detention is determined based 

on sufficient information about the transportation of the TCN concerned to the 

country of destination; statistics relating to the usual time-frame necessary for 

removal to a particular third country; specific facts on the different steps to be 

undertaken with a view to removal and on the anticipated duration of the 

implementation of such measures.
236

 A similar, albeit less rigorous, test is applied in 

Slovakia where the Courts ruled that it is not sufficient for the administration to 

determine the length of the detention with mere reference to the anticipated time for 

obtaining a travel document and that the administration is rather required to state 

more precisely the envisaged procedures to be implemented with a view to the 

effective execution of the administrative expulsion.
237

 In the Czech Republic, the 

relevant provisions of the Aliens Act oblige the Police when determining the length 

of detention to take into consideration ‘the complexity of the preparation of 

removal/expulsion’ and indeed, in practice, it is not uncommon that detention is 
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ordered for a period shorter than six months.
238

 However, the relevant case-law does 

not give a full picture of how the criterion ‘as short as possible’, which is not 

explicitly mentioned in the Aliens Act, should be interpreted.
239

 

 

In all other MS concerned initial detention orders as well as renewal decisions do not 

indicate any specific period, which means that upper time limits are set in each 

case and the preterm release is only possible as a result of either removal or when 

detention ceases to be lawful. The possible negative consequence of such an approach 

are mitigated in Belgium and France due to the fact that the maximum periods for 

detention are much shorter than the ones allowed under the Return Directive.
240

 

However, the problem in Belgium is that in practice, detention periods are not often 

extended and instead a new detention order
241

 (making it possible to detain the TCN 

concerned for other 5 months) is issued whenever the detainee refuses to board the 

plane during removal.
242

  

 

Another possibility to mitigate the wholesale application of upper ceilings of 

detention is the frequent review of lawfulness of detention. For instance, the 

Bulgarian Supreme Administrative Court referred in this respect to the right of the 

TCN concerned to challenge the continuing existence of the detention grounds at any 

moment prior to the lapse of the six-month period.
243

 Frequent short-term renewals of 

detention with subsequent reviews of lawfulness as was the case in Italy (until the 

end of November 2014)
244

 where initial detention was ordered for 30 days and then 

renewed (according to the following formula: +30+60×8) can also have a similar 

effect.
245

 

 

The judicial control exercised with regard to the criterion ‘as short a period as 

possible’ is in the majority of the cases similar in the Member States concerned. For 

instance, the French juge des libertés et de la détention, the judge deciding on the 

double renewal of detention after an initial 5-day detention, cannot determine on 

his/her own initiative the length of detention.
246

 S/he can only either accept or 

refuse (also by ordering ‘exceptionally’ the assigned residence) the renewal 

application lodged by the administrative authorities.
247

 The judge can also end 

detention at any moment, on the basis of an appeal by the TCN concerned or on the 
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basis of his/her own initiative, if the detention criteria are no longer fulfilled.
248

 

However, the fact that s/he controls only formal and substantial conditions for 

renewal, such examination does not leave too much space for the judge’s 

discretion.
249

 Similarly, in Slovakia, the Courts themselves cannot decide on the 

exact length of detention and they only review whether the period of detention fixed 

by the administration can be considered as reasonably necessary for removal.
250

 The 

same is true in the Netherlands where - as mentioned above –detention is not ordered 

for a specific period
251

 as well as in the Czech Republic where administrative Courts 

cannot shorten the period of detention ordered by the Police and can only quash the 

original detention decision.
252

 In the Czech Republic, this happens also due to the fact 

that the administrative Courts cannot, in general, replace decisions of 

administrative authorities and except for rare cases, they act as Cassation Courts.
253

 

At the same time, the extent of control exercised by the Czech administrative Courts 

in the context of determining a detention period by taking into account “the 

complexity of the preparation of removal” might lead to the modification 

(paradoxically, also upwards) of the period of detention fixed by the 

administration.
254

  Unlike all other MS concerned, the detention judge in Germany, 

who – as mentioned above - is the one ordering or renewing detention upon the 

application of the Aliens Authorities, can determine the length of detention at his/her 

own discretion. The German Courts do not necessarily accept a general assessment of 

the competent authorities based upon the legal maximum limits of detention and 

require instead precise information regarding the time which is necessary to 

implement each measure leading to the deportation.
255

 At the same time, since it is 

the competent authority which carries out a deportation order, the Courts will usually 

accept its assessment, provided that it is based on facts as well as the Court’s own 

experience and knowledge relating to administrative procedures and dealings with the 

authorities of third countries.
256

  

 

 

4.2 Due Diligence 

 

The due diligence requirement is a well-established criterion in the relevant 

Strasbourg case-law. An interesting insight into how the Court interprets it is offered 

by the recent judgment in the case Djalti v. Bulgaria
257

 which concerned an Algerian 

citizen who did not have a travel document necessary for his expulsion and whose 

detention lasted for a period exceeding 1 year and 3 months. The Court found that 

despite the fact that the detainee was not inclined to cooperate, had refused to take a 

passport picture and did not want to meet with the representatives of the Algerian 

embassy, merely writing to the Algerian consulate to request that travel documents 
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are issued was not sufficient to qualify the actions as having been conducted with due 

diligence.
258

 The Court indicated that by failing to provide the Algerian consulate 

with additional information which the consulate requested from the Bulgarian 

authorities as well as by not undertaking other necessary actions to set aside the 

obstacles for the successful removal, the Bulgarian authorities did not show sufficient 

diligence as required by Art. 5(1)(f) ECHR.
259

 In another case against Bulgaria (Amie 

and Others v. Bulgaria), the Strasbourg Court held that four written requests within 1 

year and 8 months addressed to the Lebanese Embassy in Sofia with regard to issuing 

a travel document, even if the Bulgarian authorities could not compel the issuing of 

such a document, was not sufficient for satisfying the requirement of due diligence. 

Accordingly, the Court found that by failing to pursue the matter vigorously and by 

not endeavouring to enter into negotiations with the Lebanese authorities with a 

view to expediting the delivery of the travel document, the Bulgarian authorities 

violated Art. 5(1)(f) ECHR.
260

 Similarly, in the case of Singh v. The Czech Republic, 

a 5 to 7 month period of inactivity on the part of the returning country’s competent 

authorities was also declared by the court as breaching the due diligence obligation 

under Art. 5(1)(f) ECHR.
261

 This is despite the fact that the embassy in question was 

refusing to cooperate with the Czech authorities. 

 

The case-law on the due diligence criterion varies considerably among the Member 

States concerned and goes from the superficial application of a test as it seems to be 

the case in Italy
262

 and Slovakia
263

 to a vigorous assessment of this criterion as can 

be observed in France, Germany and the Netherlands. Sometimes, different 

standards are applied even within a MS as is evidenced by the case law in Bulgaria. 

While the Sofia City Administrative Court usually considers that sending one letter 

by the administrative authorities to the embassy of the country of return within the 

six-month period is sufficient to meet the ‘due diligence’ requirement, the Haskovo 

Administrative Court in its prevailing case-law holds (by explicitly invoking the 

Return Directive
264

) that sending one or two letters to the respective embassy without 

any follow-up actions by the administrative authorities indicates a lack of 

diligence.
265

 The ‘due diligence’ is controlled in Austria also in the light of contacts 

made by the administration with the representatives of the country of return and if the 

latter is the case, ‘due diligence’ is usually assumed, unless there are specific 

indications that point out that travel documents will not be issued.
266

 Contacts with 

the authorities of the country of return is also one of the preconditions for fulfilling 

the requirement in Belgium along with an attempt to pursue the removal process even 

when the removal fails due to the obstructive conduct of the TCN concerned in which 
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case the TCN is held responsible for the extension of the detention while there is no 

violation of due diligence.
267

 One particularity of the Belgian system is that the 

lawfulness of the renewal of detention beyond the initial 2-month period depends on 

whether the necessary steps with a view to removal were taken with due diligence 

within seven working days following the initial detention.
268

 Similarly, in France, 

when the judge approves the renewal of detention beyond the initial 5-day detention, 

it has to be established that necessary steps with a view to carrying out removal were 

undertaken from the moment of the placement of the TCN in detention.
269

 In this 

respect, individual circumstances in each particular case are taken into account.
270

 For 

instance, the inability to make contact with a consulate on first working day after 

detention was not considered by the Cassation Court as constituting a breach of due 

diligence. The Court stated in this respect that the Préfet did not have any power to 

impact on the consular authorities.
271

 In the same vein, the Cassation Court did not 

conclude that there existed a lack of due diligence in the case where the TCN 

concerned declared two different identities, thus imposing on the administration 

additional examinations before contacting consular authorities.
272

 On the other hand, 

the same Court found that the TCN’s subsequent application for asylum could not 

justify the suspension of due diligence by the administration in the course of asylum 

proceedings.
273

 The due diligence criterion weighs more during the second renewal as 

according to Art. L.552-7 CESEDA, it is one of the four grounds which justify the 

second prolongation of detention.
274

 Therefore, the administration cannot simply say 

that an appointment regarding the issuance of laissez-passer with a consular authority 

was postponed without providing documentary evidence for such 

postponement.
275

  

 

The Dutch and German case-law provides additional indications as to what else can 

be understood under due diligence criterion. In the Netherlands, the Council of State 

distinguishes in this regard between two kinds of actions taken by the administration, 

i.e. ‘real actions’ (e.g.  hearing with a view of establishing identity; filling in requests 

for laissez-passers and sending them to the consular authorities; booking flight 

tickets, etc.) which have a direct impact on a successful deportation and ‘procedural 

actions’ (e.g. transferring the TCN from one detention centre to another one
276

) which 

as such does not lead to deportation.
277

 According to the relevant Dutch case-law, the 

authorities are required to take at least one ‘real action’ within fourteen days after 

detention, unless they show a valid reason for not doing so.
278

 A mental illness due to 

which the case of the TCN concerned could not be heard for a period of three weeks 

during which medication was given to improve the mental state of the TCN is an 
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example of such a reason.
279

 Under certain circumstances, especially when the TCN 

concerned is in possession of identity and travel documents, the Dutch Council of 

State requires from the authorities that they act with more than due diligence. 

Taking a first real action on the tenth day after detention may thus lead to a finding 

that the detention is unlawful.
280

 As mentioned above, the German Courts apply a 

vigorous test when assessing whether the administration has acted with due diligence. 

The German equivalent to due diligence is the constitutional ‘principle of 

acceleration’ which requires the greatest possible speed from the competent 

authorities in carrying out removal procedures with a view to limiting the period of 

detention to the shortest possible time.
281

 The Aliens Authority cannot, for instance, 

rely on the fact that the authority (the Police) responsible for transportation of the 

TCN concerned is overburdened due to special operations in order to justify one 

month’s delay in the removal and corresponding detention.
282

 Similarly, the delays 

attributable to problems of cooperation between different national authorities 

cannot justify longer detention.
283

 The German Federal Court of Justice also requires 

that when it can be anticipated that the TCN concerned will be subject to removal (for 

instance, when an asylum application is rejected as being manifestly unfounded or 

when the TCN concerned is still serving a sentence in a criminal case), the necessary 

actions, especially the procurement of travel documents, need to be taken even before 

the adoption of official removal and detention orders.
284

 In the same vein, recent 

changes in the Italian legislation require that when a TCN enters a prison (i.e. when 

the removal process is not yet initiated), the identification process, including through 

contacts with competent diplomatic authorities, has to be immediately launched with 

the aim of accelerating future removal procedures. Moreover, if the person was held 

in prison for at least 90 days, detention cannot exceed 30 days.
 285

 

 

As regards the intensity of judicial review with regard to the due diligence criterion, 

overall, this criterion is a very broad one, amenable to different interpretations by 

national Courts. An important question here is whether the principle of 

proportionality, and specifically its 3
rd

 sub-principle concerning the necessity, 

which is about finding the most optimal solution available, obliges a reviewing court 

to take the initiative and search for new elements in order to prove that the action 

being taken by the competent authorities could have taken less time than that claimed 

by the latter.
286

 The relevant national approaches give an interesting picture in this 

regard. While in Bulgaria, Germany and Slovenia, the detention judge can search 
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for new elements, this is not the case in France
287

 and the Netherlands. However, 

the judicial control with regard to due diligence is still strong in both France and the 

Netherlands. In the Netherlands, for instance, the Courts can request additional 

elements from the administration and if the latter fails to do so, the detention is 

considered unlawful.
288

 In one of the cases, the Dutch Council of State held in this 

regard that the fact that an interview was conducted only on the fifteenth day of the 

detention, coupled with the failure of the Minister to adduce before the Court any 

element which could justify his inaction before the interview, meant that the 

authorities had not acted with due diligence.
289

 Another interesting example of a non-

deferential approach of the Courts with regard to due diligence criterion is offered by 

the Judgement of the Czech Supreme Administrative Court, in which the Court 

explicitly rejected the deferential review exercised by the Municipal Court in 

Prague.
290

 The latter held that it was up to the Police as to how to proceed with 

removal arrangements. The Supreme Administrative Court decided that such a 

limited judicial control would not exclude arbitrariness and was thus contrary to the 

ECtHR’s case-law.
291

 Thus, administrative courts in the Czech Republic are not 

satisfied with the basic information that the Police had made some progress in 

putting removal arrangements in place. Instead, the Police is required to show that 

specific steps had been taken in order to remove a TCN. If these steps are not 

included in the case file, they will not be used as evidence before Courts.
292

 Finally, it 

is worthwhile mentioning that in Belgium, the detention judge is not constrained by 

the matters adduced by the administrative authority or the TCN and is able to 

consider any other element that is relevant for the decision.
293

 Besides, in pre-removal 

detention cases, the Belgian Courts have to proceed according to the rules which 

apply in respect to pre-trial detention, which means that it is an inquisitorial 

procedure where Courts are not neutral and passive but have a real power of 

initiative.
294

 However, the relevant Belgium case-law shows that this remains a 

theoretical possibility and the Courts base their decisions on the elements raised by 

the TCN, the administration or the Prosecutor.
295

 

 

 

4.3 Removal arrangements in progress 

 

As regards the requirement of Art. 15(1), 2
nd

 indent RD, that detention shall only be 

maintained as long as “removal arrangements are in progress”, the relevant national 

case-law shows that this criterion is not reviewed separately and forms part of due 

diligence control.
296
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4.4 The impact of lodging an asylum application on the length of detention 

 

As highlighted by the CJEU in Kadzoev and Arslan, when a TCN applies for asylum 

from pre-removal detention, the detention no longer falls under the scope of the 

Return Directive, but is regulated under the Reception Conditions and Asylum 

Procedures Directives.
297

 As a result, the period when asylum proceedings are 

pending should not be taken into account when calculating the maximum length of 

detention. However, if, despite the application for asylum, the TCN concerned is kept 

in detention based on the previous detention order and no decision on detention is 

taken in the context of the asylum proceedings, the period during which asylum 

proceedings are pending will have to be taken into account when calculating the 

period of pre-removal detention according to Article 15(5) and (6) RD.
298

 In line with 

this reasoning, in its final judgment in the Arslan main proceedings, the Czech 

Supreme Administrative Court decided that the period of detention under the Asylum 

Act had to be taken into account when calculating the maximum length of detention 

under the Aliens Act.
299

 Moreover, according to the Court, after the expiration of the 

maximum detention period under the Asylum Act, the TCN concerned could not be 

re-detained again under the Aliens Act.
300

 It should be mentioned here that until the 

1
st
 of May 2013 (see below about the amendments), the TCNs who lodged in the 

Czech Republic an asylum application from pre-return detention, continued to be 

detained on the basis of the initial ‘pre-return detention’ order; challenging the 

subsequent ‘asylum detention’ order was possible only once the initial pre-return 

detention expired.
301

  

   

The Dutch Council of State also considers that despite the fact that during the asylum 

procedures TCNs do not fall under the scope of the Return Directive, the time spent 

in detention during the asylum procedures has to be taken into account when 

calculating the six-month period of pre-removal detention as the detention during 

asylum proceedings has the same legal ground, i.e. effecting removal.
302

  

 

It is interesting to note that despite the Kadzoev judgment, the post-Kadzoev case-law 

in Bulgaria shows that the courts consider the pending asylum procedures or the 

lodged asylum application as being irrelevant to the lawfulness of the pre-removal 

detention order.
303

 Some Bulgarian courts also seem to be of the opinion that when an 

asylum application is processed within a fast-track procedure, the TCN concerned can 

be kept in detention under the Return Directive.
304

 The problem of such an approach 
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is that it contradicts the CJEU’s Arslan judgment.
305

 In the latter, the Court declared 

that beyond the fact that lodging an asylum application suspends the application of 

the Return Directive, the Member States, if they want to keep the TCN in detention 

after he/she has lodged an asylum application, have to verify whether the application 

was made solely to delay or jeopardise the enforcement of the return decision and 

whether it is objectively necessary to maintain detention to prevent the person 

concerned from permanently evading his return.
306

 The Czech legislator seems to 

have found a solution for such cases as according to the Law No. 103/2013 adopted 

on 1 May 2013 (i.e. 30 days before the CJEU adopted its Arslan judgment), if a TCN 

-- who is detained under Aliens Act -- lodges an application for international 

protection, the Police must issue a new detention order within 5 days if it intends the 

continuation of detention.
307

 Once this new ‘asylum detention’ order is issued, the 

initial ‘pre-return detention’ order becomes automatically void.
308

 By the same token, 

if in Hungary an illegally staying TCN lodges an asylum application during pre-

removal detention, he or she has to be released from detention.
309

 The only way in 

which  detention may be continued is if it is based on specific grounds listed in the 

Asylum Act whereas the period spent in asylum detention is not taken into account 

for the calculation of immigration detention or of ‘detention for the preparation of 

removal’.
310

 This is not the case in Germany where the TCN concerned can remain 

in pre-removal detention on the same legal basis up to four weeks after having lodged 

an asylum application.
311

 

 

Finally, in the context of recent developments in Italy, it is worthwhile to refer to the 

pertinent Italian case-law, namely to the decision of the Court of Rome adopted on 

the 10
th

 of April 2014, in which the Court explicitly applied the principles set out in 

the case of Arslan.
312

 In this case, the TCN who came from Nigeria was rescued at 

sea when trying to reach the Italian territory without a travel document or visa.
313

 He 

was immediately issued a return decision based on Art. 10(2)(b) of the Consolidated 

Text on Immigration and was subsequently detained in an Identification and 

Expulsion Centre, even if he asked for international protection at the very moment of 

the entry.
314

 Although due to his asylum application, he was not supposed
315

 to be 

detained in an Identification and Expulsion Centre, but in an Accommodation Centre 

for asylum seekers (so-called CARA), the Justice of the Peace validated his detention.
 

316
 However, as a result of his asylum application, the Civil Court became competent 

for deciding on the extension of his detention, which led to a more vigorous 

examination of the lawfulness of continuing detention.
317

 The Civil Court thus 
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decided – also by referring to Arslan --- that the detention could not be prolonged.
318

 

The judge based the decision on two main arguments: first, the application for 

international protection had not been made after the detention order but at the 

moment of entry and therefore, it could not be considered as made only to delay the 

enforcement of the return decision; and second, the request of renewal submitted by 

the Questore (the Police Commissioner) lacked any of the criteria set out by the 

CJEU in Arslan.
319

  

 

 

4.5 The extension of detention beyond 6 months 

 

Art. 15(6) RD provides that the extension of detention beyond 6-month period is 

possible for a further 12 months only if despite all the reasonable efforts of the 

Member State concerned, the removal operation is likely to last longer owing to: 

a) a lack of cooperation by the third-country national concerned, or 

b) delays in obtaining the necessary documentation from third countries. 

 

According to the CJEU’s recent interpretation of Art. 15(6) RD in the case of 

Mahdi,
320

 when reviewing the extension of detention beyond the 6-month period, the 

detention judge must: 

- verify whether there is still a reasonable prospect of removal (Para. 59); 

- re-examine the substantive conditions of initial detention according to Art. 

15(1) RD, i.e. that there is still a risk of absconding or that the TCN 

concerned is still avoiding or hampering the return procedures (Para. 61, 69); 

- after an in-depth examination of the facts specific to each individual case, be 

able, where the detention is no longer justified in the light of Art. 15(1) 

requirements, to substitute its own decision for that of the competent 

administrative or judicial authority and order either alternatives to detention or 

the release from the detention (Para. 62); 

- not limit him/herself to the matters adduced by the administrative 

authority concerned and consider any other elements that are relevant for its 

decision (Paras. 62-64); 

- not extend the detention if only the lack of identity documents is invoked as 

a ground for further detention as Art. 15(6) limits the grounds for further 

detention to the two aforementioned substantial conditions and consider the 

lack of documents only as one (but not the only) of the factors indicating a 

risk of absconding according to Art. 15(1) RD (Paras. 66-74); 

- establish a causal link between the conduct of the TCN concerned and the 

fact that the removal operation takes longer whereas if the removal 

operation lasts longer because of other reasons and there is no aforementioned 

causal link, it  cannot be justified that there is a lack of cooperation in the 

sense of Art. 15(6)(a) (Para. 82); 

- establish that the removal operation is lasting longer than anticipated despite 

all reasonable efforts of the administration and that the latter has been 

actively seeking to secure the issue of identity documents for the TCN 

concerned (Para. 83).  
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The last point corresponds to the Strasbourg case-law, according to which the lack of 

cooperation by the TCN concerned does not release competent authorities of the 

returning state from their obligation to pursue return proceedings with due diligence, 

and, if the latter is not the case, the competent authorities will not be able to rely on 

this criterion to justify continuing detention.
321

 

 

It is interesting to note that in the follow-up decision
322

 in the case of Mahdi, the 

Sofia Administrative Court did not approve the extension of detention beyond the 

initial 6 month-period and instead ordered an alternative measure to detention, 

namely weekly reporting.
323

 The Court reasoned that in the light of the conduct of the 

TCN concerned (i.e. cooperation with the authorities with regard to the disclosure of 

his identity and the removal process but the withdrawal of the statement that he 

would return voluntarily, which was a pre-condition for the embassy to issue a travel 

document
324

) and the actions which needed to be taken for the enforcement of the 

removal, there was no further reasonable need for detention.
325

 The Court also stated 

that the administration did not provide any information on specific actions which it 

intended to take and which required the presence of the TCN concerned.
326

 It would 

be difficult to have the same outcome in the Netherlands where – as mentioned 

above – the refusal of the TCN concerned to declare before the embassy that he or 

she will not return voluntarily, justifies, according to Dutch Council of State, longer 

periods of detention.
327

 Another example of non-cooperation which justifies the 

extension of detention beyond 6 months is to be found in the Netherlands. There, 

aggressive or disruptive behaviour which makes his/her removal difficult and thus 

requires the booking of a special flight, can result in longer periods of detention.
328

  

 

Another interesting aspect highlighted in the CJEU’s judgment in Mahdi, namely the 

need for a causal link between the conduct of the TCN concerned and the fact that 

the removal operation takes longer, is particularly well reflected in the relevant 

Czech case-law.
329

 In a case where a Vietnamese TCN provided false information on 

his identity and where the Vietnamese embassy refused to cooperate in issuing a 

travel document, the Czech Supreme Administrative Court did not allow the 

extension of the detention beyond a six month period. The Court reasoned that the 

fact that the TCN concerned provided false information was in this case not so 

important as his identity was already known when the Police addressed its request to 

the embassy.
330

 That the Court arrived at such a conclusion can also be attributed to 

the fact that unlike other MS concerned, the Czech legislator did not transpose Art. 

15(6)(b) as an independent detention ground; according to the Explanatory 

Memorandum to the relevant Law, its transposition would unnecessarily infringe the 
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right to liberty, especially as this provision would apply only on very rare 

occasions.
331

  

 

Unlike the Czech Republic, Austria
332

 and Germany (in France and Belgium, the 

official time-limits for detention do not go beyond 6-month period), ‘delays in 

obtaining the necessary documentation from third countries’ is an independent 

ground for the extension of detention beyond six months in Hungary, the 

Netherlands, Slovakia and Slovenia.
333

 However, while in Slovakia
334

 and Slovenia 

the pertinent case-law shows that this ground is mostly invoked in connection with 

the lack of cooperation, it seems that it is only in the Netherlands where such delays 

taken alone can justify the prolonged detention.
335

 The Dutch Courts do not even 

require that at the moment of the extension of detention it is established whether the 

requested documents will be issued and if they are to be issued, when that will be.
336

         

 

At this place, it is worth mentioning that in violation of Art. 15(6) RD which -- as 

mentioned above – provides an exhaustive list of grounds for the extension of 

detention beyond six months, Belgium and Slovenia allow other grounds for the 

continuing detention. Thus, in Belgium, detention can be extended up to eight 

months in cases where the TCN concerned poses a danger for the public order or 

national security
337

 while in Slovenia it is ‘the establishment of identity’ – 

whether it is linked or not with the lack of cooperation -- that is a separate ground that 

justifies the prolonged detention.
338

  

 

As regards the requirement that when deciding on the extension of detention, the 

detention judge must re-examine the grounds for initial detention as well as 

alternatives to detention, it is only in Italy that the re-examination of alternatives to 

detention does not seem to take place. The law of transposition does not expressly 

provide for an obligation to reconsider the application of alternatives to detention 

when extending detention. As far as substantive conditions of initial detention are 

concerned, renewal is based on the assumption that they still subsist. As a 

consequence, in order to decide on the extension of detention, the judge has to check 

whether they still exist, but not the lawfulness of the initial detention.
339

 In other MS, 

at least at the legislative level, that re-examination is possible and is in fact a required 

option.
340

 However, it is difficult to find broad case-law on this issue. Rare examples 

for such case-law can be collected in Bulgaria and Slovakia. In Bulgaria, it was in 

the context of the new assessment concerning the possible application of regular 

reporting instead of detention that a risk of absconding was re-examined on different 
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occasions by the Sofia Administrative Court.
341

 In Slovakia, the issue of the 

assessment of a risk of absconding and alternatives to detention in the context of 

prolonged detention was brought up before the Supreme Court. However, the Court 

simply referred in this regard to the fact that when deciding on initial detention, the 

authorities found that there was a risk of absconding due to the change of identity by 

the TCN concerned and his double conviction for the offence of not respecting the 

decisions of the competent authorities.
342

 It is interesting to note that even though the 

aforementioned criteria can be re-examined by the Dutch Courts, they will not be 

able to do so if the relevant issues are not raised in the TCN’s appeal.
343

 The reason 

for this is that the Dutch Courts cannot conduct an ex officio examination of 

lawfulness of the prolonged detention.
 344

 As this issue is linked to the question of the 

intensity of the judicial control of prolonged detention, it should also be mentioned 

here that according to the national reports, it seems that it is only in Germany and 

Slovenia that the Courts are empowered to go as far as they are required by the CJEU 

in Mahdi (para. 62) and consider any element which, in their opinion, is necessary to 

consider beyond the submissions of the appellant and that may be relevant in coming 

to their decision.
345

  

 

 

4.6 Changes in the adjudication of prolonged detention since the transposition of 

the RD 

 

The implementation of the Return Directive had a considerable impact on the 

extension of detention beyond six months in Bulgaria and the Netherlands. In 

Bulgaria, for instance, even before the relevant legislative change in August 2013, 

which deleted ‘national security or public order threat’ from the grounds for an 

extension of detention beyond six months, the Courts stopped applying that provision 

arguing that it was in contradiction with Art. 15(6) of the RD.
346

 Moreover, after two 

landmark judgments of the Supreme Administrative Court
347

 which suspended the 

application of Art. 46a(4) LFRB by invoking inter alia Art. 47 CFREU, Art. 15 of the 

RD as well as Arts. 5(4) and 13 ECHR, open court hearings with the participation of 

the TCN concerned became a stable practice in Bulgaria.
348

 As regards the 

Netherlands, there too, before the implementation of the Return Directive, certain 

public order grounds, namely, the previous declaration of the TCN concerned as 

being an undesirable TCN or his/her serious criminal record were additional grounds 

for extending detention beyond six months.
349

 This policy was declared by the Dutch 

Council of State in March of 2011 as being incompatible with Art. 15(6) of the 

RD.
350
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For the rest, the Return Directive brought about the extension of the maximum time-

limits of detention beyond six months in Italy (for a further 12 months)
351

 and 

Slovakia (for a further 2 months) and the introduction in Slovenia of the possibility 

to lodge an appeal at the Administrative Court against a decision extending detention 

beyond 6 months.
352

 Although the rationale behind the extension of the maximum 

period of detention in Italy was to grant more time to the administration for the 

identification of the TCNs concerned, this did not lead in practice to the expected 

result as very often the identification was impossible even after six months of 

detention whereupon the TCNs concerned were released.
353

 It needs to be recalled 

here that as mentioned above Italy has recently changed its immigration legislation, 

whereby the maximum time-limit of detention was reduced from 18 months to 90 

days. Finally, in France, the Law from the 6
th

 of June 2011 transposing the Return 

Directive increased the period of the length of detention from 32 to 45 days, which 

can be considered as an indirect and unforeseen effect of the European law.
354

 

 

 

5. Consequences of unlawful detention  

 

Except in Bulgaria, Belgium and under certain circumstances, also in Slovakia,
355

 

declaring detention as being unlawful leads to the immediate release of the TCN 

concerned. In Bulgaria, even if according to Art. 46a(5) LFRB, the TCN concerned 

has to be released immediately, in practice the entry into force of the courts’ decision 

is necessary for the release.
356

 This means that if the competent authorities appeal the 

decision before the second level jurisdiction, the TCN remains in detention during the 

whole appeals procedure (which usually takes several months), unless the first 

instance judge orders the preliminary execution of the decision which happens 

rarely.
357

  Similarly, in Belgium, the TCN concerned has to wait in detention until the 

judicial decision is final, which in case the Council Chamber’s decision is appealed at 

higher instances
358

 can take up to 48 days, unless the maximum length of detention 

expires in the meantime.
359

    

 

As regards the enforceable right to compensation which every victim of unlawful 

detention has as provided for in with Art. 5(5) ECHR, every Member State concerned 

provides for such a right
360

 with the exception of the Czech Republic. It should be 

mentioned here that in Italy, the right to compensation in case of unlawful detention
 

has been acknowledged by a very recent evolution of the Supreme Court case-law.
361
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As regards the practical implementation of the right to compensation, it seems that 

this right remains as a theoretical possibility in many MS concerned. The relevant 

case-law shows that it is only guaranteed in practice in Austria, the Netherlands, the 

UK and France. In Austria and the Netherlands, this happens in a more organised 

way as national legislation provides for the payment of a fixed rate, which is from 

€80 (for the detention in a police cell) to €120 (for the detention a detention centre) 

per day in the Netherlands
362

 and 100 EUR per day in Austria.
363

 The relevant case-

law in France shows that the amount of compensation is usually low due to the short 

period of detention (e.g. from 500 to 800 EUR).
364

 This differs considerably from the 

situation in the UK where £2500 can be awarded for a few hours of detention and 

£9000 for 14 days of unlawful detention without aggravating features.
365

 

 

 

6. Re-detention 

 

As regards re-detention, it seems that apart from the Czech Republic -- where 

relevant changes in the legislation have been recently introduced in order to abolish 

the previous practice of re-detention within 3 days following the release which was 

incompatible with Art. 5(4) ECHR
366

 -- all other MS concerned allow re-detention 

after an unlawful detention. Such re-detention is usually possible when either new 

grounds for detention are invoked or when the facts and circumstances which were 

present for the unlawful detention have changed.
367

 For instance, in the 

Netherlands, if the previous detention was declared unlawful due to the lack of a 

reasonable prospect of removal, the administration – in order to be able to re-detain 

the TCN concerned -- has to show that there now exists a real prospect for 

removal.
368

 The German case-law provides an interesting example for the calculation 

of the period of re-detention. If a new detention is part of the same removal 

proceedings as the previous one, the time spent in the previous detention is taken into 

account when calculating the maximum length of the new detention, unless there is a 

long time gap (of several years) between the two detention orders.
369

  

 

Concerning the re-detention after the expiration of the maximum length of 

detention, this option too seems to be feasible in 7 out of the 12 MS concerned.
370

 

The reasons for such re-detention differ however among the MS. While in Germany 

– as mentioned above – the launch of a new removal procedure or a long time gap
371

 

between two detention orders are preconditions for such re-detention. In Austria it is 

sufficient to invoke a new reason or changed circumstances (however, not new legal 

grounds).
372

 This does not seem to be the case, however, in Bulgaria,
373

 Belgium
374
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and France. The case of France is particularly interesting as the relevant legal 

framework, namely Art. L.551-1(8) provides explicitly for the possibility of re-

detention based on the same removal decision if the TCN concerned does not leave 

the French territory within seven days after his/her release or if he/she came back to 

France and the expulsion measure is still enforceable.
375

 Despite the fact that the 

French Constitutional Council has limited its application to a single re-detention
376

 

and the Courts seem to largely observe that limitation,
377

 there are still cases in which 

judges do not follow Constitutional Council’s interpretation.
378
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